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Introduction 



The term "classification" is used to suggest a lawyer's 
basic approach to the labeling and grouping of children into dif- 
ferent categories for different kinds of educational treatment. 
Exclusion of some pupils from all public education is the most ex- 
treme form of classification. The most litigated kind of classi- 
fication involves children considered in need of special education- 
al programing because of "handicap" ("exceptionality"). Classify- 
ing decisions are subject to analysis under the equal protection 
and due process clauses of the U.S. Constitution and, increasingly, 
under federal statutory law. in addition, there may be state con- 
stitutional provisions, statutes, and regulations with which 
schools must comply in classifying children. 

This Supplement updates our Classification Materials, Revised 
Edition, September 1973 (hereafter "the 1973 Edition"). We deeided 
to publish a supplement rather than a new edition because, while 
there have been important developments in some of the areas cover- 
ed by the 1973 Edition, those materials remain basically up-to- 
date. Therefore this Supplement should be used as a supplement 
to rather than as a substitute for the 1973 Edition. The 1973 
Edition is available from the Center for Law and Education.* 

These supplementary materials follow the same organization as 
the 1973 Edition. The Table of Contents integrates materials in- 
cluded in both the 1973 Edition and this Supplement, with all 
supplementary materials separately paginated for easy cross- 
reference. Thus the basic papers in the Mills case, for example. 
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are found at pages 31-117 of the 1973 Edition, and the subsequent 
contempt holding and order appointing a special master are sum- 
marized at page 5 of the Supplement. 



This Supplement consists mainly of case developments and 

notes which have been prepared for the Education Law Bulletin ^ 

inequality in Education , and other publications of the Center 

for Law and Education, Case summaries prepared by other persons 

. _ - _ _ ** 

or organizations are specifically attributed. Clearinghouse 

Review numbers are included where available ^ and legal services 
attorneys can secure those papers by writing to the National 
Clearinghouse for Legal Services, 5 00 North Michigan Avenue^ Suite 
2220, Chicago, Illinois 60611, Many of the other items are avail- 
able upon request from the Center for Law and Education, For 
continuing developments^ interested persons should consult in 
particular the Education Law Bulletin which is published every 
eight to ten weeks, 

A new part on Federal Law has been added to the Classifica-- 
tion Materials by this Supplement, This reflects the adoption of 
a greater ntm^er of federal statutes and regulations affecting 
the classification of school children ^ especially for purposes of 
special education. One of the most important of these is Section 
504 of the Rehabilitation Act of 1973 which prohibits discrimina-- 
tion on the basis of handicap in programs receiving federal finan^ 
cial assistance. This section could become as important to handi^ 
capped persons as Title VI of the Civil Rights Act of 1964 is to 
Black persons, 

r" — [ — " — ^ — ^ 

The implementation of the new Legal Services Corporation Act may 
alter the Center's past policy of providing materials free to legal 
services attorneys and at cost to others. The extent to which the 
Center can provide materials upon request under the new Act was un^ 
determined as of the publication date of this Supplement, 

Clearinghouse Review summaries in the text are abbreviated as CR; 
Education Law Bulletin summaries as ELB, 
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In addition to the publications cited in this Supplement and 
the 1973 Edition, persons interested in more detailed information 
about the legal, educational and social aspects of student cla'^'si- 
fication may want to consult in particular Issues In the Classi- 
fication of Children (2 vol.) (Jossey Bassj San Francisco 19 75) 
edited by Nicholas Hobbs; the periodical Ejcceptlonal Children 
which includes significant research findings, successful teaching 
methods and current issues in special education; and the publi- 
cation lists which are available from the following organizations; 
The Council for Exceptional Children, 1920 Association Drive, 
Reston, Va. 22091 (703—620-3660), The National Center for Law and 
the Handicapped, Inc., 1235 North Eddy Street, South Bend, Indiana 
46617 (219—288-4751), The Children's Defense Fund, 24 Thorndike, 
Cambridge, MA 02141 (617—492-4350), and The Center for Law and 
Education, Larsen Hall, 14 Appian Way, Cambridge, MA 0 2138 
(617—495^4666) . 

Legal services attorneys who would like assistance (reviewing 
litigation papers, discussing legal strategy, etc.) in cases in- 
volving student classification are encouraged to write or call the 
Center for Law and Education. Also, we hope that you will keep 
us informed of developments in your area so that we can help 
others learn from your practice. 
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I. Exclusion of 
Exceptional" Children 



I.B.3. Miils V. D.a Board of Education: Contempt Order and 
Appointrhent of Special Master 



mis V, Bd. of Ed, . C.A, No, 1939-71, D.D.C. , Ordera and Opinions 
filed, 3/27/75, 4/22/75 

Motion to enforee orders requiring Dlitrict of ColOTbia to provlda 
handicappad and Mceptlonal diildren "an education gtared to their needs." 
See 348 F,Supp* 866. Rulings i a) The superintendent, board of education 
members, the direotor of the department of hiraan regouroes and the mayor are 
in eontampt for failing to make appropriate placementi of members of the 
class and to notify the court of problems preventing compliance. Since 
money has been provided to place 43 students, the question of sanctions 
may be deferred. (2) The system shall report on Identification of other 
students in need of services and steps taken to provide themi "all 
children identified being in need of educational plaGements shall be 
Iraedlately and appropiiately placed." (3) Defendrati shall file a plan 
of "future implementation of and compliance with" the orders. (4) The 
court holds in abeyance plaintiffs* motion for appointment of a m«ste.r, 
mentioning the effect it will have on "money ... available for the main 
problem ..,." (5) Plaintiffs* request for attorneys* fees is denied 
because "coimsel [are] paid by organizations whose purpose It is to act 
as public- Interest representatives md they ... admit that they took this 
representation without fee." 

Notes The Supreme Court has recently held that, generally speaking, 
private attorneys will not be awarded attorneys' feesi imder a private 
attorney general theory, In the absence of specific congressional authorization. 
Alye^ka Pipeline Service v. The Wilderness Society . 43 U.S.L.W. 4561 
(May 13, 1975). 

ELB 



Mlllg V. Board of Education of the District of Columbia t^ 
C.A. No. 1939-71, Order Appointing Special Master, 7/23/75 
(Clearinghouse #7141) 

A specif master has been appointed in the Mills case (an Associate 
Profesror of Special Education, diversity of Georgia). His duties include 
to "investigate md assess the appropriateness md suitablity of special 
education programs for pupils in need of special ser^cea within the public 
school system" (p. 2), to "review the adequacy of the procedures by which 
[children with special needs are] identified, assessed and placed" (p. 2), 
to report on procedures developed to l^leMnt the court order, to "review 
budgetary estimates and justifications for special education made by the 
defendant" (p. 2), to. assist the system in preparing apian "for the future 
i^lementation of the court's decree" (p. 3), md to file a final report 
including "specific recommendatioms to [the court] concerning all proper and 
necessaiT remedial actions" (p. 3). The master is not to give directiona to 
or super^se system e^loyees. The defendants are to pay the special master 
and cooperate fully with him. 

EL 

NotCi For a discussion of the problems experienced in implement ing the Mills 
md P,A,R,C, decrees, see D. Klrp, W. Buss, 4 P. Kuriloff , "Legal Reform^^of 
Speci^J. Educationi Empirical Studies and Procedural Proposals," 62 Cal.L Rev 
40 (1974) — ^ 
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Other Cases Based on Stste Law 



R^j^ney v. Tenneggee Department of Education , C,A. No. A-3100, 

Tennessee Chancery Court at Nashville, Memoranduffl, 1/21/76 (Chouse 11,585 I) 

Ruling on contempt petition alleging that defendants failed to comply 
with July 1974 consent decree on provision of special education services. The 
agraement required. In part, that (a) services would be provided for "all handi- 
capped children" not later than the fall of 1975; (b) In the event of non-compliance 
by local systems the State Department of Education would withhold funds from the 
local system and/or directly provide services; and (c) the defendants would enforce 
the compulsory attendance law in cases involving handicapped students. As of May 
1975, 805 children were totally excluded from education and 7168 were partially 
excluded , Rulings i (1) The defendants are in violation of the order and have 
not satisfied their burden of showing , "their inability to comply..,." While an 
Inadequate legislative appropriation is a factor in the non-compllarice , the problem 
results at least In part from "[t]he lack of coordination of programs and the 
delays in getting available funds Into the hands of the local education agencies...." 
(p. 5) (2) "[T]he failure to provide an equal educational opportunity for handi- 
capped children is a denial of equal protection..,." (p. 5) (3) Within 45 days, the 
defendants shall file a report identifying all students in the state totally and 
partially excluded, the reasons for exclusion and the responsible local systems, 
and the steps being taken to implement the agreement. By July 1, 1976, defendants 
shall submit a plan for Implementing the agreement for the 1976-77 school year, 
(pp. 6-7) (4) While not ruling on the Issue, the court expresses the view that where 
there is a shortage of funds "the whole program must suffer without discrimination 
as to members of a minority class." (p. 7) 

ELB 



In re G.H. ^ 218 N.W.2d 441 (N.D. 1974) 

This case sustains the right of the handicapped to an 
education at state expsnsa^ holding that a handicapped child who 
was a ward of the state should have her tuition paid by the school 
district in which she had been living. The Court found that edu- 
cation was a fundamental right under North Dakota law and suggest-^ 
ed that "G^H.'s terrible handicaps were just^the sort of •irnmutable 
characteristic determined solely by the accident of birth* to which 
the inherently suspect classification would be applied." 218 N.W. 
2d at 447. 

14 
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3mm also Denver Aaa-n of Re tardad Children y inc^ School 
Dist. No, 1 of Denver , 535 P. 2d 200 (Colo. 1975), (if school dis- 
trict maintains free kindergartens for normal children it must 
also financa kindergartens for the handicappad) t In re Kirsghner , 
74 Misc. 2d 20, 344 N.Y,S.2d 164 (Family Ct. 1973) (cannot charge 
parent for the cost of educating a handicapped child while pro- m 
vidlng free public education to others); In re M , 73 Misc. 2d 513, 
342 N.Y.S.2d 12 (Family Ct. 19 72) (physically handicappad child 
entitled to state funds for special school unless the piAlic 
school system can prove it has adequate special facilities)! 
Matter of Butcher , 373 N.Y,S.2d 514, (consolidatad proceeding 
involving three patitions for payment of tuition and maintenanca 
costs at a privata institution for handicapped children) ; In re 
Devey , 370 N.Y,S,2d 351 (Family Ct, 1975) (the authority under 
Section 232 of N.Y. Family Court Act for the court to insure an 
appropriate education for handicappad students does not "[relieve] 
the parant of his support responsibility," and tharefora father 
with $39,000 gross incoma ordered to pay SI, 000 towards special 
program costing $3,480). 



Sea also tha Raid , M.A.R,c. , McWilliams , and McNeil cases. 
Part IV. D. infra. 
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I.F. Other Cases Challenging Exclusion 
of Exceptional Children 

Panltch V. State of Wisconsin , 390 F.Supp. 611 (E.D. Wise, 
1974) (3 judge court) 

Clmss action on behalf of handicapped children with exceptional 
educational needs. Subsequent to the conmencement of the action, a 
state law was enacted which was designed to provide specialized 
eduQation to meet the needs of handicapped children and thus* In theory, 
satisfy piaintlffs* claims. The court ordered the proceedings stayed 
pending the effective toplCTmtation of the new state law 'and sub- 
mission of a report on impl^entation. The state defendants submitted 
with their Implmentatlon report a motion to dismiss; plaintiffs filed a 
motion to vacate the stay on the ground that defendants' toplmentatlon 
of the new state law was imsatisfactory. Rulings i (1) Joint school 
district is suable under 28 U,S.C, 1331, but not 42 U,S*C. 1983, (2) 
"tT]he court should not withdraw itself from this case until 
toplementation is an established fact" (613) which is not the case when 
25 out of 436 school districts have failed to submit taplraentation 
plans to the state. The fact that 25 out of 436 school districts have 
failed to submit implCTentation plans does not establish "dilatory 
conduct or inordinate delay in taplementation [of the new law]" warranting 
vacating the stay, (613) (3) The requirement to provide all children 
with equal educational ppportunity doea not obligate the state to do so 
to tht cpntaxt of a neighborhood or conyeflleiltly aedesaibla setting when 
a virtually Infinite range of special education needs must be met with 
limited reaourcea, (614) t4) The court need not appoint a master to 
consider par^tal elalmi of expmdltures since the mactment g£ the state 
law because there la a state court rmedy* (615) (5) Attorneys fees 
denied at this time, C6) Defendants must submit a further report on 
compliance, (616) 

ELB 



* The Court cites City of Kenosha, Wisconsin v, BrunO t 412 U.S, 507 (1973) for 
this proposition. In Bruno , the Suprem Court held that a city is not a "person" 
under 42 U,S*C, Sec, 1983 where equitable relief is sought, my more than it is 
where damages are sought, Monroe v. Pape ^ 365 U,S, 167, and the District Court, 
therefore, erred in concluding that it had jurisdiction over complaints under 
28 U.S.C. Sec, 1343(3) since only th^ two municipalities were na^ed as defen^ 
dants. Courts^ however, have Jurisdiction where the requirements of 28 U,S,C, 
Sec* 1331 are met ("all civil actions wherein the matter in controversy exceeds 
the SOT or value of $10,000, exclusive of interest and costs, and arises under 
the Constitution, laws or treaties of the United States"), Also, school board 
members are often sued in their individual as well as official capacities in 
order to overcome procedural obstacles, Cf, Wood v, Stricklmd , 93 S, Ct. 992 
1001 (1975) (school board me^er not imaime from liabirity for damages under 
Section 1983 if he knew or reasonably should have knoTO that the action he took 
within his sphere of official responsibility would violate the constitutional 
rights of the student affected) . 

16 
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Kentucky Assoc. for Retarded Children v . Kentucky St. Bd. of 
Id^, C.A. No. 435, E.D. Ky. , Consent Agreement, 11/12774. 

Action challenging Kentucky statutes and practices under which 
students with special needs were allegedly denied equal educational 
opportunity. The court approved a consent agreement providing in part as 
follows 1 (J.) State defendants to pay attomeys' fees of $18,000 (for 
600 uncompensated hours • this has been appealed) i (2) The Commonwealth 
and each school system Us to students in that system) are responsible 
for providing for the education of all children "regardless of their 
physical, mental, motional or learning conditions. . .such education or 
training that is sultahle for IthelrJ n«eds, capacities and capabilities." 
L3J OhllgatlDna as to blind and deaf chUdren are not satisfied by 
providing services at statewide schools unless "there is a clear showing 
that Ithla IsJ the only sultahle means for educating ItheseJ child [renj... 
W Temporary e xclusion from school Cdue to a temporal lack of a 
program) is peMltted only after a due process hearing. (5) State 
defendants must provide for imlform enforcement of the consent agreement; 
establish a plan for continued supervlaioni direct that each district! 
(a) be in compliance with the agreement and controlling legal 
principles to receive state "minimum foundation grmta," (b) establish 
procedures for Identifying students with special needs and giving notice 
of the right to progrmns, (c) provide hearings on "sducatlonal 
opportunities" under the law for children for whom there is no existing 
local program and provide services in accord with parental choices; and 
(d) comply with state law. State defendants must also provide for ■pMal 
from hearings under (5) (c). (6) The court retained jurisdiction. 

ELB 



^^^i^ T. v. Johnston . C.A. No. DC-75-31-5. N.D.Miss. 
(Clearinghouse No. 15,299) 

r^nn.^ .u^^A^^ ^^"^ ""^ Statewide classes, on behalf of the handi- 

capped children of Mississippi alleging that the defendant state and local school 
officials h^e failed to fulfill the federal statutory and cons tltutlona? duties 
sTk??.^ the Handicapped Act. 20 U.S.C. 1411-1413; the 

Ac^ u1 r °' i"'^ '''' Elementary and Secondary Education 

t^Vu If ^ V "Sulatlons issued by the Department of Health, Education 

1965 IsI'f'r 'if^f?;?.?' V Elementary and Secondary Education Act oT 
irT'.lL "r 8116, 17(f); the Fourteenth Amendment; and 42 U.S.C. 11983. 

^ ^ defendants have failed toi (a) provide any educational 

services to many handicapped children; (b) failed to provide adequate educational 

safLuards\"T T?'' "J"'''"' '^'^'^ *° P^^"' fundamental procedural 
Blf«««? 5. identification, evaluation and educational 

lif ^v!f M ^^^^^^^ Children; and (d) employed racially discriminatory tests 

classes Th 'frf""' '° ^'"""^ P^"' ^P"i«l educa^on 

children J . f «q"««ed involves identification and placement of handicapped 
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Rodriguez Distinguiihed in Right to 
Education Case 

Colorado Association for Retarded Children v, 
Colorado, C,A. No. C»4620 (D, Cob,, filed 
Dec. 22, 1972), motion to dismiis denied, July 
13, 1973. 

A three judge court has ruled that the 
Supreme Court's school finance decision in 
San Antonio Independent School District v, 
Rodriguez, 93 S,Ct. 1278 (1973), does not bar a 
suit to establish the conititutional right of 
handicapped children to receive a suitable free 
public education and has raised the possibility 
that cUssifications involving handicapped 
children may be ruled suspect, 

The class action on behalf of all hand- 
icapped children in Colorado challenges 
statutes and regulations which result in regular 
enrollment for some children, special education 
for others, and exclusion from all public educa- 
tion of still others. Mandatory education for 
handicapped children is not required by statute 
until July 1, 1976, and plaintiffs allege that 60 
percent of these children rtceive no education 
at present, These policies are alleged to violate 
equal protection, due process, and state con- 
stltuHonal requlrementi. Plaintiffs seek an 
order guaranteeing adequate, suitable educa- 
tion for all handicapped children and adequate 
notice and due process hearings for all 
classification decisions. 

Following the Supreme Court's decision In 
Rodriguez, defendants filed a motion to dis- 
miss, claiming that the right to education is not 
constitutionally protected. The three judge 
court denied the motion to dismiss and held 
that Rodriguez was distinguishable. The court 
noted the existence of several classifications 
and stated that a wealth classification, in which 
handicapped children in some districts receive 
a free education while children in other dis- 
tricts have only the option of private educa- 
tion, might also be involved. Further factual 
development was declared necessary in order to 
determine the possible existence of a suspect 
class requiring strict scrutiny or, alternatively, 
the possibility that Coloraclo's classification 
scheme must be struck down as arbitrary and 
unreasonable. Eventual findings on these 
issues were said to hinge in part upon a deter- 
mination of the state's educational needs and 
ex is ting programs* The denial of the motion 



was also based upon the need to determine 
plaintiff's due process claims concerning 
clasiification procedures. 

This ruling may Indicate the prematurity of 
fears that, in the wake of Rodriguez, the equal 
protection clause provides no effective leverage 
in the nation's schools except .where racial or 
sexual discrimination c%:isti. Several possible 
routes left open by Rodriguez are implicit. 
First, the issue of suspect clasiification may be 
raised, (Demonstrating the existence of a 
suspect classification is one way to trigger strict 
judicial scrutiny, requiring a compelling state 
interest, under the equal protectiun clause; 
demonstrating the existence of a fundamental 
right or interest is the other.) In noting the 
possible existence of a suspect class, the three 
judge court cited the Rodriguez criterion for 
suspect classification.' a group which is 

, , , , saddled with such disabilities, 
or subjected to such a history of 
purposeful unequal treatment, or 
relegated to such a position of 
political pQwerlessness as to com- 
mand extraordinary protection from 
the majoritarian political process. 93 
S.Ct. at 1294, 

(For a summary of the arguments that this 
special protection should be afforded to 
children placed in low trackr^ or to all children, 
as well as to handicapped children, see "School 
Classification! Some Legal Approaches to 
Labels," by Merle McClung, 14 Inequality in 
Education 17, 28,) 

As noted above, even the possibility of a 
suspect wealth classification can be raised 
Within certain educational contexts. The 
Rodriguez determination that there was no 
suspect wealth classification rested on findings 
that the Texas financing scheme did not dis^ 
criminate "against any definable category of 
'poor people or result in the absolute depriva- 
tion of education." 93 S.Ct, at 1292. 

Second, as indicated by the ruling, 
Rodriguez does not necessarily foreclose all 
attempts to claim a constitutional right to 
education. The Rodriguez holding that 
students in Texas had not been deprived of any 
fundamental rights was based on the court's 
finding that there was no failure "to provide 
each child with the opportunity to acquire the 
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basic minimal skills ntctssary for the enjoy- 
ment of the rights of speech and full participa- 
tion in the political process/' 93 S.Ct. at 1299, 
While this standard is most obviously 
applicable to total exclusion from public educa- 
tion, it might also be argued where, as with 
some of the children in Colorado, the education 
provided is unsuitable for teaching the chlid 
those basic ikills, particularly where it is so in- 
appiDpriate or Snadequate that it is tantamount 
to an absolute denial of educational opportuni- 
ty- 

Third, the Colorado court's openness to the 
possibility that the classification scheme may 
be unreasonable even in the absence of strict 
scrutiny may indicate increasing Judicial move- 
ment toward a more flexible approach to equal 



protection issues in which the scope of review 
is tied to a continuum of the Importance of the 
interests affected. (See McClung, SMprfl^at 29.) 
The crucial importance of education and equal 
educational opportunity, noted in Brown v. 
Board of Edueaiiart, 347 U.S. 483, 493 (1954), 
and reaffirmed in Rodriguez, 93 S.Ct, at 1295, 
provides material for arguing that a finding 
that education is not fundamental interest 
should not relegate educational issues (at least 
outside of school finance) to the extremely 
limited treatment traditionally associated with 
"restrained review/' 

[For a summary and discussion of 
Rodriguez, see the case note by Thomas 
Flvgare, 14 Inequality m Education 51.] 

From 15 Iniquality 1n Education at 88 



COURT REJECTa MOTION TO DiaiVfISS 
FOR MOOTNESS IN HANDICAPPiP 
EXCLUSION CASE 

CQhr&rSo A^cjstion for R&tBrded Ohildmn v. 
Colorado, C,A. No, C4C20 (D. Cofa,/ filed Dm. 
22, 1974), motion to dismiss for moointss denied 
June 14, 1974, 

(A summary of the complaint and an earlier 
ruling refusing to dismiis for failure to state a 
claim appears in 15 InequaUty in EducaUon 88 J 
Plaintiffs are handicapped children who have 
been excluded from school or are threatened with 
exclusion. In this statewide elass action, they 
allege Fourteenth Amendment violations, and seek 
access to free public education and procedural 
safeguards. Defendants moved to dismiss for moot^ 
ness based upon an amendment to Colorado law 
which advanced the deadline for local syi terns to 
Implement plans for educating all handieapped 
students from July 1, 1976 to July 1, 1975. 

The three judge court rejected the moo tn ess 
claim for two reasons. First, it noted that the 



legislature had previously established deadlines 
which were not fulfilled or which were delayed: 
in the light of the irregular and de- 
iayed implementation of legislation in 
the eisentlal area of education for 
handiGapped chHdren, we are of the 
view that this case Is not moot. The 
mare enactment of Jegislatson without 
actual implementation does not render 
lubstantial l^al questions moot. 
Second, the court relied upon "plaintiffs' 
claims for compensatory relief for past exelusions 
of handicapped children from school programs/' 
Thus, piaintiffs sought "relief beyond that man^ 
dated in the [state law] /' 

For related cas^, see Harrison v, Michigan, 
350 F, Supp. 846 (E,D. Mich., 1972) (case moot), 
and Psrutch v, WiBaonsin^ C,A, No. 72 C 461 <E.D. 
Wis,, Feb. 19, 1974) (re/ecting mootness claim). 

From 18 Inequality In Education at 54 

Notei Davalopraents In thena and other cases are reported In the Education 
Law Bulletin and in "A Continuing S^ary of Pending and goiapleted Litigation 
Regarding The Education of Handicapped Chtldfen," the latter available from 
The Council for Exceptional Children, 1920 Association Drive. Reston. VA 



11 



19 



II. Exclusion of 
Normal" Children 
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II.AA. SEX DISCRIMINATION 



II.A A.I . Title IX of the Education Amendments of 1 972 

Title IX of the Iducatloti AmendrontB of 1912 prohibits deecrimlnatisn In federally assisted 
eduamtlon progrms against students and employeei on the basis of sex. key provision of Title 

IX reads « 

* . • No parsoQ in the United States shallj on the basis of sexs be excluded from paifti=^ 
glpation in, be denied the benefits of, or be subjected to discrimination under any edu- 
cation program or activity receiving Federal finttcial assistaice * , * . 

Education Amendments of 1972, Sec, 901(a), 20 U.S.C. 1681(a) (1974), 

The statute is silent on how an Individual 'Aay initiate a cDmplaint* standards for enforce- 
ment by DHIW, and details on what constitutes discrimination. In many respects it resembles Title 
VI of the Civil Rights Act, 42 U.S.C, 2000d (If 7 4) ^Ich cQmprehensively bans discrimination on 
account of race J color or national origin in all federally-assisted programs* The experience 
under the latter has shown the DHEW— the only federal agency to attempt wide scale enforcement in 
grant proirams-Hnoves only very slowly in its determination to withhold funds, and more often 
merely threatens to do so, ThuSj individuals seeking speedy relief will still be better off 
filing an action in fedeyjil or state court alleging a denial of equal protection. 

There are some^s^ciflc exceptions and exemptions in the law* First, bans on admissions 
bias apply only to "institutions of vocational education, professional education, and graduate 
higher education, and to public Institutions of undergraduate higher education , * , ,■■20 U.S.C. 
1861(a)(1). Second, an Institution controlled by a religious organization Is exempt to the extent 
that the application of the an tl-»d is crimination provisions is not consistent with the religious 
tenets of the ofganlzatlon , 20 U.S,C, 1681(a)(3). Discrimination In such institutions on the 
basis of sex for reasons of custom , convenience or administrative rule pres^ably is prohibited. 
Third, a military school is also exempt If its primary purpose li to train individuals for the 
military services of the United States or the merchant marines, 20 U,S.C. 1681(a)(4), 

The statute specifically does not require sex quotas, but authorizes statistical evidence as 
proof of bias. 21 U.S. C, 1681(b). 

The regulations under Title IX are comprehensive and far-^reachlng. See Fed. Reg, 24127 et 
seq. (June 4^ 1975) (effective date, July 21, 1975) (to be codified as 45 C.F.R, 86*1 et.seq.) 
These regulations make it clear that sexual discrimination in any part of a federal program, not 
iumt those directly receiving federal assistance, disqualify the agency as a recipient, (sees. 
86.11 k 86, 31(a)) , even if the discrimination takes place In a separate, but closely related, agency 
(one which receives substantial assistance from the recipient agency). Sec, 86.31(b)(7)* The 
regulations contain specific rules for scholarships ' and ether financial assistance, sec, 86,37, 
employment assistance, sec* 86,38, recruitment, sec. 86.23, admissions, sees, 86.21, 86, 15(d), 
(e), coverage to all related activities, Including "health, physical education, industrial, 
business, vocational, technical, hc^ economics, music and adult education courses," sec. 86,34 
access to courses such as home economics or shop, sec* 86.34 (except sex education or physical 
edycatlon courses may be separated), access to vocational and other schools, sec. 8i*35, employ- 
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ment of students, sec. 86,38, counseling, sec. 86,36, and health and Insurance services, sees, 
86.39 and 86*56(b)* Acconffiiodstlons for men and women must be comparable in housing, see, 86.32 
(although there may be sex segregatiQn In the housing and other facilities (sec, 86,33) (alchou 
toilets and the like may be seiregated), A section on athletic participation promises general 
equality, but permits separate teams for competitive skill and contact sports. In competitive, 
non-contact sports, however, one sex must be permitted access to the team of another mm% if non* 
©thet is available. Sec. 86.41. Discrimination en account of marital or parental status la 
barred. Sees. 86*57, 86, 21(c). Some general provisions bar sex discrimination in allocatlor^ p: 
benefits generally^ Including academic and research opportunltias. Sec. 86.31. Rules fgy 
appearance, sec. 86.31(b) (5) and tuition 86. 31(b) (6) must be uniform. 



1 1. A A.2. Amendments to the Public Health Service Act Prohibiting 
Sex Discrimination 

toother earlier federal law prohlbitini discrimination among students became effecciva 
on Noveabtr 18, 1971. Tttlms VII and VIII of the Public Health Service Act (PHSA) , were amendec 
to prohibit sex discrimination in admissions to federally funded health training programs, PubJ 
Health Service Act, 42 U,S.C, sees, 295h^9 and sec, 298b-2 (1974). Implementing regulations loi 
the fRSA became final August 6, 1975. 40 Fed. Reg. 28572 (July 7, 1975) (to be codified as 45 
C.F.R, 83.1 et seq.) The main objective of the FHSA regulations is to eliminate sex discrimina- 
tion in all health training programs operated by an entity which receives support undar Title VI 
©r Title VIII of the PHSA and thereby eniure that maKlmaily qualified health personnel are 
C rained. 

From pages 169-70 of The Constitutional Rlghta of Students^ Analysis and 
Litigation Materials for the Student's Lawyer" (Hagch 1976) • This publiaation, 
available from the Center for Law and Education, includes a section on "Con- 
atitutlonal Mendment and State Rights to be Free of Dlgcrlmination" and cases 
involving sex discrimination. 
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II.A A.3. Cases 



Sex Discrfinlnatiort in Admisiion to Acadtmic High 
School Held Unconititutional; Racial and Economic 
Discrimination Not Substantiated 

6583, Berktlinu v. San Fraaclsee Uolfltd School DbMct, 

No. 734686 (9th Cir., July 1, 1974). Appellants represented 
by Susanne Martinez, Kenneth Hecht, Youth Law Centeri 
795 Turk St., San Franeisco, Cal. 94102. (415) 474>5865. 
IHare repotted: '65831 Opinion (12ppJ. Previously reported 
at 6 CLEARINGHOUSE REV. 682 (March 1973).] 

This action ghallenged the method of selection of 
students for an elite, academic public high school on the 
grounds that the admissions policy of the sch^I district^ 
based upon prior grade point averages—discriminated on 
its face against female students and in operation against 
minonty students and low-income students. The decision 
of the district court, frnding no unlawful discrimination in 
the admission standards* was reversed in part and afHrmed 
in part by the Ninth Circuit. 

The Ninth Circuit held that the utilization of different— 
and more stringent — admission requirements for female 
students violated the fourteenth amendment. The court 
applied a 'strict rationality* standard of review regarding 
sex discrimination, a standard of review which the court 
said required the government to produce evidence that the 
challenged classification furthered the central purpose of 
the classifier. The school district had claimed that the differ- 
ent admission standards were necessary to keep the number 



of female students to half of the school population. The 
Ninth Circuit held that in the absence of any evidence showing 
that an equal number of male and female students furthers 
the goal of better academic education, the discriminatory 
standards were unconstitutional. 

With respect to the racial and wonomie discfimination 
alleged, the court found that there was no subitantial evi- 
dence of intentional or overt discrimination in selection 
of the students. Since the *neutral* admission standards, 
however, operated in fact to exclude a disproportionate 
number of black and Spanish-speaking students, the court 
held that its duty was to examine the standard to determine 
whether the admissions standard substantially furthers 
the purpose of providing the best education possible for 
students in the district. Conditioning admission on the 
basis of past academic achievement, the court found, sub- 
stantially furthers the district's articulated puipose of oper- 
ating an academic high school. The court noted that unlike 
a 'tracking system' in which the challenged classifications 
are •predictive' and isolate students of less promising* ability, 
the classification was based upon past achievement impar- 
tially measuredt 

With respect to the under-representation of loW-income 
families, ^ the court held that iowMncome penons have no 
greater status under the equal protection clause than mem- 
bers ©f racial minorities and since the admissions policy 
was not made unconstitutional by its impact upon black 
students, it is likewise not made unconstitutional by a 
siiTiilar Impact upon low^income students 

CR 



Notes Barkelman v, San Franelgco Unified School Dlgtytgt la now reported at 501 
F,2d 1264 (9 Clr, 1974) . See also Bray Lee , 337 F/Supp* 934 (D*Masa, 1972), 
holding that there Is a violation of the equal protection clause where girls 
have to aeore higher to get aceepted into apeeial aeademic high achool than boys 
beeauae Boston Boys Latin School has 3000 apacea and Boaton Girls Latin School 
has only 1500 apaees; Vorchhelmar v> School District of Philadelphia , 44 L,W, 
2474 (3 Cir. 3/16/76), holding that public school diatrict' a maintenance^ In 
otherwise co-aducatlonal system, of two slngle-aex high schoola in which enroll- 
taent la volimtary and educational opportmiltlea offered to males and females are 
essentially equal violates neither the Equal Educational Opportwiitiea Act of 
1974 nor the equal protection clause. 

See generally tracking. Fart V infra | and articles by S. Martinet, 
P. Weckateln, M* Dimkle and B. Sandler in "Sex Discrimination" Issue, Ntrober 20 
Inequality in Education (October 1974) . 




_^andAB each 60^ +e/ls 
UB ujhaf fnujMifs to be u;hen 
ht grows up, SatUi can C€py 
doujn Luhat he soyi.*. 
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1 1. A. Pregnancy and Motherhood 



Reglna J. v. Engllih . CtA. No. 75-616, D,S.C. (Claaringhouse 
#15,303) 

Action on behalf of fourteen-year-old public school student challengi: 
her "exoluaion from attendmce in the public schools. . .solely because she is 
an imwed mother," Plaintiff is enrolled in the night program whidi is alleged 
to be inferior and/or less desirable in terns of course offerings, extra- 
curricular activities, counseling and costs. It is alleged that plaintiff's 
exclusion folates her right to due process and equal protection; her rights 
under Title IX of the Education Aoendments of 1972 (20 U,S,G. §1681) \Alch 
prohibits sex discrimination in programs receiving federal finmcial asslstanc 
(there is no conparable policy for mwed fathers); md her rights mder Articl 
XI, Section 3 of the South Carolina COTiatitution which provides for a system 
of free public education open to all children in the state. 

ELB 

Andrews v, Dr^ Municipal Separate Sch, Dlst, ^ 507 F.2d 611 
CC-A. 5, 1975)/ 

Action by unwed mothers challenging rule against employing unwed 
parentSp One plaintiff was a teacher^ a aid when the rule was adopted, and 
the other an imsuccessful applicant for the sme position. 

Rulings I (1) Contention that imwed parenthood was conclusive proof of 
Imiorallty denlad due process of Im by creating "irrebuttable presumption, 
as to \d^ch the presuaed fact doea not necsssarily follow from the proven 
fact." C614-16) C2) GiyM other reasons advmced for rule. It denied 
equal protect^n of the laws ©vm i^en measured by the "traditional*^ 
standard of ravl^ C616*17)» md the court need not reachg tharefore, the 
district court's alternative flndtog of a s^-based classification or Its 
conclusion tMt such, classifications are suspect. 

ELB 

Houston V* Prosser, 361 F^Supp. 295 (N.D. Ga. 1973) 

The court found the school board policy of excluding an unwed mother 
from the day school fair and valid on its face, because the plaintiff had the 
opportunity to attend night school; but held it to ba a violation of the equal 
protection clause, as applied, because there was a tuition charge for the even- 
ing session, ^alogies may be drawn between the school *s policy of excluding 
pregnant students and similar policies toward pregnant teachers , C£. Cleye^ 
land Bd. of Educ. v. La Fleur , 414 U,S, 632 (1974) (right to be free from un- 
warranted governmental intrusion into matters so fundmental as the dacision 
to bear a child). But see Bynas v. Toll, 512 F*2d 252 (2nd Cir. 1975) (up- 
holding the exclusion of students with children from college dormitory) . 
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II. B. Marriage 

Indiana High School Athletic Agsoclatlon v, Ralke > No, 
2-273-A-38s Court of Appeals of Indiana, 2d Dist.j 
Opinion, S/12/75 (Clearinghouse #15,758) 

Action ieeklng to prohibit the enforcement of rules of the 
state athletic association and the local school board which prohibit 
married students froro participating In high ichool athletic and extra- 
curricular programs. Rulings i (on appeal from a trial court ruling for 
the student) (1) In addition to the "rational basis*' and "compelling 
state Interest" standards of equal protection analysis, recent cases 
posit an intermediate standard, l.e, , a classification "must rest upon 
grcund of difference having a fair and substantial relation to the 
object of the legislation, so that all persons similarly circumstanced 
shall be treated alike, (Emphasis supplied)." Quoting Village of Belle 
^irre V. Boraas , 94 S.Ct, 1536 (1974) (Slip Op., p. 10) finding "the 
right to marry not conclusively reoognlged as a fundamental right", 
the court applies the intermediate standard of review. (12-19) (2) The 
"objective of the rules Is to preserve the Integrity and wholesome 
atmosphere of amateur high school athletics...." (17) The classification 
'is over-Inclusive In that It includes soma married students of good moral 
character...." It Is "under-inclusive" In excluding unmarried 
participants in athletics who engage In premarital sex, or "may be of a 
depraved nature." Therefore^ "those similarly situated are not similarly 
treated, and therefore there Is no fair and substantial relation between 
the classification and the objective sought." (IS-^ig) (3) It Is 
"possible" to conclude that the rule does not satisfy the rational basis 
standard. (19-20) (4) The court decides the case although plaintiff 
has graduated because "the issue is one of substantial public Interest. ... " 
(7,n.3) (5) Any requirement that administrative remedies be exhauated was 
satisfied where plaintiff by letter requested the superintendent to change 
the rule and was Informed no change would be made. (31) 

* Note ; The decialon collects the cases on married studentSi 
noting a trend toward rullnga favoring students. (21-22) 

ELB 

This case Is now reported at 329 N.E, 2d 66. 



Other rsGsnt cases includa Hollon v. MathJts Ind. Sch. Dlst^ ^ 
358 F.Supp. 1269 (S.D. Tex, 1973), vacated for mootness . 491 F.2d 
92 {5th Cir. 1974) (granting a temporary restraining order to pro- 
hibit male married studant's exclusion from intarscholastic league 
athlatica activity) t Charron v. Board of Sch. Dir. of Sch. Admin. 
Diet. No, 6, Civil No, 12 (Temporary reetraining order) (S,D* Me, 
Oct, 7, 1970),- O'Naill v. Dent , 364 F^Supp. 565 (E.D.N.Y. 1973) 
(striking down statute prohibiting attendance by married cadets 
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at the U.S. Merchant Marine Academy). Also see Bell v. Lone oak 
Ind. Sch. Dist.. 507 S.W. 2d 636 (Tex. App. Ct. 1974) (majority 
opinion) (Cornelius, J. concurring at 639) (There is no relation 
between marital status and athletic participation) , dismissed in 
part as moot , S15 S.W. 2d 252 (Tex. Sup. Ct. 1975). 

Romans v. Crenshaw , 354 F. Supp. 868, 870 (S.D. Tex. 1972) 

(exclusion from nonathletic extracurricular activities becausa of 

marital status unconstitutional) . The court observed i 

A rule that would punish the necessary legiti- 
mization of an offspring (by getting married) 
would in its purblind application effectively 
reward the bastardizing of the offspring, 

Sut £l. Bynes v. Toll . 512 P. 2d 252 (2nd Cir. 1975) (rejecting a 
claim based on right to marital privacy and right to raise children 
as grounds for striking down a university provision excluding 
children from married students housing) and Parish v. National 
Collegiat e Athl. Ass'n , 5C6 F. 2d 1028 (5th Cir. 1975) (rule barring 
athletes who do not earn minimum grade point average found to have 
rational basis) . 
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II. D. "The Problem of the Due Process 



usion 



9i 



A sutstantimlly revised vereion of this article^ titled "The 
Problem of the Due Process Exclusion i Do Schools Have a Continuinc 
Responsibility to Educate Children with Behavior Problems?" appeal 
€^ in 3 Joiirnal of Law and Education 491 COctober 1974). The 
major addition was a section on policy considerations (pages 515-^ 
27) with discussion of (1) the possibility that the school rather 
than the child is the problem^ (2) the least restrictive educatior 
al alternative^ and (3) possible stigma^ separation and behavior 
control consequences of arguing that children with behavior prob- 
lems should be treated like other children with special needs* 

iUiother section of this article (pages S12-1S) considers 
whether various state statutory definitions of exceptional chil- 
dren^ carrying with them the mandate for education rather than 
exclusion, include children expelled from school because of be^ 
havior problems. (Compare with new Iowa, Pennsylvania, Connecticut 
and California laws sumnarized at II - II. I, infra . ) Definition 
of "handicapped children" in federal legislation often seem de- 
signed to preclude this possibility^ but note the following coimnen 
and response from regulations published in 41 Federal Register 
8604 (February 27, 1976)^ 



8VM MART OF COlOai^ iSm RlSFOK^ 

1. S@eMim i2ia.lO Specim prMstat^ 
and desm^Ubnst 

Comfnmi* m ipaalfie ^mm^y 
wm f^eetlTtd m tt^ saw p£<^ds€d 
gm.ptL <g) set loFlh ttLt stataitonr 

mvdimm^ta Ui s^UM 613 Cti) it) of the 

Caddid hw Fiiblia lAw 9S^3M}» & em* 
manter md tmmmmd tb&t "aU hudl- 
^pped chridimfe imd^ ip^ftl ^im* 
Uon and telaitad fanrkai" b# d^M to 
includa M mmts^ rttefd^ az-* 
c#py^^, 07 yioQi^l to bt ^eep^m^ 
ehUdim under 21 fwb ai agi, torftyiiBg 
instltuyoBiliied aUldrt]i« ^asa w 



ptndtd or ^i^ed from school, ud those 
who m ^mi^l^ timnt mare ttm 
^pemm^Gi time, 

R€$p&tm, No ^bmge hM hmn m&de« 
6ueh ^^dr^ are deraed tto Depart* 
ment to be hflndi<^pgd ^Idrtn within 
teau^ of ^e definition oi 'liudi* 
capped ^3M^** set for& In aaetion 
602(1) of the mA. Fiufther, ''sp^gial 
Muoetion" and 'fg^ted mrwU^m""wM 
d^ned in unandm^^ to Section 602 
(S^rd^ 602<16> and ill)) ^ntalntd 
in Public law 9^142, ^ese ^Udi^n m 
aUi^le to receive ler^M und^* dthtr 
ftrt B or sectim 121 d tiie ^tmtnte^ 
md l^oond&r? Sdu^tion Act of 1865^ as 
am^^M C^ro^am for handtopped 
c^dren in Btate^operaM and gtate^ 
supported sohoob) , d^^ding on which 
aitn^ in the Stato is dimtiy r^poDsibie 
for th€ir free public tdueation. 
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II, 2. Dunlap v, Charlotte-Mecklenburg Bd. of Educ. 



THREE JUDGf COURT ABSTAINS 
ON DUE PROCESS f XCLUSION ISSUE 

As reported In inequality in Education, ^1 5, 
Dunlap V. Charlotte Mechlenburg Bd. of Educ, 
C,A. No, 72-72 (VV.D,N,C., filed mi 112), mn- 
solidated with WBbmr v. Perry, C,A. No. 
Dl38^WS-2 {M.aN.C, filed 5/10/72) for pur^ 
poses of appeal, is one of the few cases dfrectly 
challenging the power of a school board to expel 
students for disciplinary reasons. Plaintiffs are 
black students who argue that their exclusion from 
public education violates the Fourteenth Amend- 
ment and the North Carolina Constitution. Plain- 
tiffs do not cont^t the charges against them or 
allege procedural defects in the hearings provided 
by the school, but argue instead that the ejcclusion 
statute IS disproportionateiy applied to blacks, and 
also that the schooMs objectives can be satisfied by 
transfer of "problem students** from regular 
clasps to alternative educational programs. 

In a decision filed on December 3, 1973, the 
court retained jurisdiction over, but abstained 
from deciding, whether the North Carolina e^clu 
sion statute {N.C.G.S. sec. 115^147) violates the 
US. Constitution because it allegedly (a) Is vague 
and overbroad and (b) denies equal protection of 
the laws by classifying some students as not being 
entitled to a public educatlon^ The majority 
opinion conceded that these allegations *Vaise 
i^u^ normally appropriate for determination by a 
three Judge district court;' f-jt abstained on these 
questions because . uluuMy that the 

plaintiffs in each c. ,e both a substantial 



statutory and constitutional claim undef North 
Carolina law/' The majority emphasized the 
N.C.Q.S. sec. 1 15^1 and N,C, Constitution Art. IX, 
sec. 2{1) both provide for free public schools 
"'wherein equal opportunities shall be provided to 
aU students/' and the state court might interpret 
these provisions in a way that would avoid or 
modify any federal conititutional questions. 

While similar statutory and constitutional 
provisions exist in most states and could easily be 
interpreted to preclude a school from expelling a 
student totally from public education Jor miscon^ 
duct, courts traditionally have not read such 
provisions as a bar to exclusion. Usually court 
review of disciplinary exclusions (except v^^here 
personal rights of constitutional dimensions like 
free speech are involved) is limited to (a narrowly 
defined) "irrationality'' or "arbitrariness" and 
assurance that procedural due process was afford- 
ed. 

In a di^enting opinion, J. McMillan noted 
procedural obstacle to a state court remedy, and 
concluded that the three judge court should have 
decided the difficult constitutional questions be- 
cause, inter alia, the plaintiffs were indigent, black 
and effectively excluded from public education. J, 
McMillan also noted: *'So few whites have been 
similarly excluded from school during the relevar^ 
period that a strong inference arises that tl 
exclusion statute has been used and may be used 
discriminatorily against black students/' He con- 
curred, however, with the majority decision to 
remand the issue of racially discriminatory applica^ 
tion of N.C.CS, 115 147 to single federal district 
judges. 
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II.G. Fox V. Benton 



C.A. No. 74-5-D (S.D. la., filed February B, 1974): Gomplaint 

This case is based primarily on the argvunent that children 
expelled from school because of various behavior problems must be 
treated like other children with special needs — i.e., provided 
with special or alternative education suited to their needs rather 
than totally excluded from public education. Since special or 
alternative education involves the possibility of stigma, separa- 
tion from other students and behavior-control techniques as men- 
tioned in Part II. D. supra , the parents/child should be informed 
of, and willing to accept, these possibilities before pursuing 
this legal approach. Some potential clients will prefer total 
exclusion to this approach ~ which is why the class of plaintiffs 
in Fox V. Benton is limited in Paragraph 11 of the Complaint to 
all children who have been "involuntarily excluded" from school 
because of various behavior problems. 

The following are excerpta from the Miended Complaint in 
Fox V. Benton : 

INTRODUCTION 

1. This is an action for declaratory and injunctive relief 
to redress the deprivation of rights secured to the plaintiffs 
under the Constitution and laws of the United States, includirig 
the Eighth and Fourteenth Amendments to the Constitution; and 
Title 42 u s.C. Section 1983 which provides redress for the de- 
privation under color of state law of any right, privilege, or 
immunity secured by the Constitution and laws of the United States. 
This action includes a constitutional, equal protection challenge 
to Sections 2 82.3 and 282.4 Code of Iowa 1973, which authorize 
the exclusion of some handicapped children from public education 
while other handicapped children are provided special education 
pursuant to Chapter 281, Code of Iowa 1973, and children without 
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handicaps are provided with public education. 

* * * * 

[Sections on Jurisdiction and Parties omitted, ] 

* * * * 

CLASS ACTION - P^INTIFFS 

11* Named plaintiffs sue on their own behalf and^ pursuant 
to Rule 23^ Federal Rules of Civil Procedure^ on behalf of all 
other Iowa residents of school age who are eligible for a free 
public school education and who have been or may be involuntarily 
excluded from^ or otherwise deprived of^ access to a normal public 
education by virtue of their classification as ' hyperactive S 
'behavior problems S 'emotionally maladjusted S ' incorrigible S 
' immoral ' ^ ' disruptive • ^ abnOCTnal ' ^ ' iiranature ' or any other kind 
of non-conforming behavior which is or should be recognized as a 
handicap* All plaintiffs can profit from an education whether in 
regular classrooms with supportive services or in special classes 
adapted to their needs. The class is so nimerous that joinder of 
all members is impracticable. There are questions of law or fact 
common to the class. The claims or defenses of the representative 
parties are typical of the claims or defenses of the class. The 
representative parties will fairly and adequately protect the 
interests of the class. In addition^ prosecution of separate 
actions by individual members of the class would create a risk of 
inconsistent or varying adjudications with respect to individual 
members of the class which would establish incompatible standards 
of conduct for the local officials opposing the class. Prosecu^ 
tion of separate actions by individual members of the class would, 
in addition^ create a risk of adjudications^ with respect to in^ 
dividual members of the class ^ which would as a practical matter 
be dispositive of the interests of other members not parties to 
the adjudication and would substantially impair and impede their 
ability to protect their interests* 
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12. Defendants have acted and failed to act on groiinds gen- 
erally applicable to the class, thereby making appropriate pre- 
liminary and final injunctive relief or corresponding declaratory 
relief with respect to the class as a whole. 



[Sections on Class Action Defendants and Factual Allegations omit- 
ted.] 



CLAIMS FOR RELIEF 

17. As their claim for relief plaintiffs allege that the 
actions of defendants pursuant to Sections 282.3 and 282.4 Code 
of Iowa 19 73 are depriving them of their right to an education 
secured to them by the Fourteenth Amendment to the United States 
Constitution; and that in addition the actions of defendants pur- 
suant to said statutes constitute cruel and unusual punishment 
in violation of the Eighth Amendment to the United States Consti- 
tution. 

18. Plaintiffs are and will continue to suffer irreparable 
harm and injury at the actions of defendants, including, but not 
limited to the following: 

a. Disruption and impairment of their personal, social and 
peer group development. 

b. Bnotional anguish resulting from ridicule, rejection, 
loneliness and insecurity, 

c. Continuing and irreversible harm to their futures as 
students, wage-earners, citizens and members of society. 

d. Loss of normal educational progress toward careers and 
toward advanced educational goals. 

e. Deterioration of proper relations with authority. 

31 
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f . Increased loss of interest in and frustration with school 
and academic matters , 

g. Development of emotional and behavioral signs of dis- 
orientation and boredom. 

h. Increased likelihood of becoming part of a "self-fulfill- 
ing prophecy"^ propelling him toward academic^ social and 
economic f ai lure , 

19 p Plaintiffs have no adequate, plain and speedy remedy at 
law to redress such injuries and therefore bring this suit for 
declaratory and injunctive relief as their only means of securing 
such relief, 

20* As an additional claim for relief, plaintiffs allege 
that the persistent refusal by defendants to provide a suitable 
education for them has resulted in harassm^^.t of them by juvenile 
probation authorities because of their appearance as truants, 
resulting in the initiation and the stigma of a juvenile record 
against one of them, 

WHEREPOHE, plaintiffs pray that this Courts 

1. Convene a Three Judge Court pursuant to Sections 2281 and 
2284 of Title 28 U.S.C, 

2. Enter an Order declaring that Sections 282.3 and 282*4 
Code of Iowa 1973, are in violation of plaintiffs' constitutional 
rights in that defendants' policies * actions and practices pur- 
suant to such statutes f which exclude plaintiffs from a regular 
public school assignment without providing an ii^ediate education^ 
al alternative, denies them the equal protection of the laws. 

3. Enter an Order declaring that providing special education 
to some behaviorally handicapped children pursuant to Section 
281,2(2) Code of Iowa 1973, and denying such special education to 
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other behaviorally handicapped children pursuant to Section 
282.3 and 282.4 Code of Iowa 1973, constitutes violation of equal 
protection under the Fourteenth Amendment. 

4. Enter an Order declaring that the provision of special 
education to handieapped children under Section 281.2(1) Code of 
Iowa 1973, and denying special education to behaviorally handi- 
capped children pursuant to Sections 282.3 and 282.4 Code of Iowa 
1973, constitutes a denial of equal protection of the laws under 
the Fourteenth Amendment. 

5. Enter an Order declaring that Sections 282.3 and 282.4 
Code of Iowa 1973 are in violation of plaintiffs' constitutional 
rights in that defendants' policies, actions and practices pur- 
suant to such statutes, which exclude plaintiffs from a regular 
public school assignment without providing an immediate education- 
al alternative constitutes cruel and unusual punishment. 

6. Enter an Order declaring that Sections 282.3 and 282.4 
Code of Iowa 1973 are in violation of plaintiffs' constitutional 
rights in that defendants' policies, actions and practices pur- 
suant to such statutes, allowing expulsion from a regular public 
school program without a due process hearing, violate the due 
process clause of the Fourteenth Amendment. 

7. Permanently enjoin defendants, their agents, representa- 
tives and employees from the use of suspension as a disciplinary 
measure which discriminates against plaintiffs as handicapped 
children in violation of the Fourteenth Amendment. 

8. Permanently enjoin defendants, their agents, representa- 
tives and employees from the use of any suspension or expulsion 
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procsdures against plaintiffs, which do not comply with full due 
process of law as guaranteed by the Fourteenth Ainendment to the 
Constitution of the United States, 

9, Permanently enjoin the defendants^ their agents, repre'- 
sentatives and employees from eKpalling plaintiffs from a regular 
public school educational program i*/ithout provision for an im- 
mediate educational alternative comparable to that provided to 
children certified under Section 281.2(2) Code of Iowa 1973. 

10* Permanently enjoin defendants, their agents, representa- 
tives and employees from eKercising any authority or power under 
Sections 282,3 and 282.4 Code of Iowa 1973, 

11* Permanently enjoin defendants, their representatives, 
agents and employees from any classification resulting in the 
assignment to or the denial of alternative educational programs 
without a hearing which complies with full due process of law, 

12, Order that the dafendants provide tutoring, or other 
compensatory education, to compensate plaintiffs for educational 
opportunities lost due to defendants' unconstitutional exclusion 
of plaintiffs. 

13, Order that the defendants submit, within fourteen days 
of the entry of its Order, a report to this Court and counsel for 
plaintiffs, which shall list each child presently suspended, ex- 
pelled, or otherwise excluded from a publicly-supported education, 
the reason for, and the date and length of, each such suspension^ 
expulsion, or exclusion and the proposed time and type of educa* 
tional placement of each such child. 

14, Order that the defendants notify, within forty-eight 
hours of the submission of said report, the parents or guardian of 
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each such child, and inform each as to the child's right: tfi a 
publicly-supported education and as to that child's prop^gM edu- 
cational placement. 

15. Order that the defendants cause to be publicly announced 
within twenty days of the entry of its Order, to all pay^wts in 
the State of Iowa that all children, regardless of behavtw dis- 
order or any other kind of non-conforining behavior or bebwior 
handicap, have a right to an education; and to inform su»b parents 
of the procedures required to enroll their children in m appropri- 
ate programi and to submit a plan to this Court and counsel for 
the plaintiffs for future periodic announcements. 

16. Order that defendants provide restitution to ea^h parent 
or guardian of meiiibers of the plaintiff class for cost of educa- 
tion paid or conunitted by said parent or guardian as a rfiStilt of 
the illegal exclusion. 

17. Award to the plaintiffs compensatory damages tcfi their 
severe mental anguish, emotional distress and psychologic?^! detri- 
ment, suffered as a direct result of the actions of the d#«findants. 

18. Order that defendants pay and reimburse plaintiff ^ for 
the costs of this action and for reasonable attorney fees^ 

I 

19. Order such other and further appropriate relief the 
Court may deem proper. 



Respectfully submitted. 



JOSEPH C. JOHNSTON 
Johnston^ Panny & Bray 
326 South Clinton Street 
Iowa City, Iowa 52240 

MERLE MoCLUNG 

Canter for Law and Education 
Harvard Univeraity 
14 Applan Way 
Cainbridga^ Massachusetts 

02138 
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GORDON EV ALLEN 

Iowa Civil Liberties Union 
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Des Moines, Iowa 50 314 

J^ JANE POX 

Hawkeya Legal Aid Society 
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Iowa City, Iowa 52240 
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NOtet Oil iMay 23, 1974 the Iowa State Legislature adopted a new 
special education bill (Senate File 116 3, 55th General AssertJbly) 
which amended Section 281,2 to include "chronically disruptive" 
children among those children requiring special education, Ef 
f active July 1, 1975^ Section 281.2 now provides^ inter aliai 



"Children requiring special education" means persons 
under twenty-one years of age^ including children 
under five years of age, who are handicapped in ob- 
taining an education because of physical^ mental ? 
emotional^ communication or learning disabilities or 
who are chronically disruptiv^e* as defined by the rules 
of the department of public instruction* 

* # * * 

It is the policy of this state to provide and to require 
school districts to make provision^ as an integral part 
of public education # for special education opportiinities 
sufficient to meet the needs and maximiEe the capabilities 
of children requiring special education, * . • To the 
maximum extent possible^ children requiring special 
education shall attend regular classes and shall be edu* 
cated with children who do not require special education, 
• , , Special classes, separate schooling or other re-^ 
moval of children requiring special education from the 
regular educational environment, shall occur only when, 
and to the extent that the nature or severity of the edu^ 
cational handicap is such that education in regular classes 
even with the use of supplementary aids and services, 
cannot be accomplished satisfactorily. 



The Legislature did not, however, strike from the Iowa statutes 
Sections 282.3 and 282 .4 which authorize the expulsion of some 
school children. 
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II. H, Other Cases Challenging 
Disciplinary Exclusion 



Student Expelled From Attending Any &hool in 
DIsfrkt Allies SchMl Board Has ResponsibtUty 
of Making tome Provision for Hb Education 

I6,9§9, Howird H. Wtntzd, No. 41 (Pa. CP., CumberJand 
Couniy. ilW 1975) Plainiiff represented by Irene Solet, 
Stephen Miller, Education law Center, inc., 2100 Lewis 
Tower BJdg., 225 S. 15th St., Philadelphia, Pa. 19102, (215) 
732^55. [Here reported: 16,959A Complaint (6pp j; J6,959B 
Petition (2pp.); !6,959C Supplemental Memo (18pp.).] 

Plaintiff seeks a petition for special injunction against 
the West Shore School Oistrici in which last March and 
formally expelled the plaintiff from attending any ^hool in the 
district. Plaintiff contends that since the West Shore School 
Board has refused to offer any edurational services, the board 
is acting in defiance of a regulation adopted by the State Board 
of Education in 1974 which provides that students who are less 
than J 7 >ears of ag^ are stilJ subject to the compulsoiy school 
attendance law even though expelled, and must attend school. 
The responsibility for placing the student in school rests 
initially with the student's parents or guardian. However, if the 
student is unable to attend another public school, cannot af- 
ford to attend, or is unable to be accepted at a private school, 
the student's school district has the responsibtlity to make 
some provision for the child's education, either through 
instruction in the home or by readmitting the child. If none of 
these alternatives is acceptable, the school district must take 
action in accordance with the provisions of the Juvenile Act 
( 1 1 P S. §50-101, r/j#^.) to ensure that the child will receive a 
proper education. 22 Pa. Code § 1 2.6(h). 

CR 



tehool Oistrlct^b Policy of Not Providing Alternattve 
Instruction to Ir^ubordinate Studenti Suspended 
for Five Days or L«s Violate New York Education 
Law 

16,818. Turner v. Kowalskt, No. 200IE (N.Y. Sup. Ct., App. 
Div., Oct. 28, 1975). Appellant represented by Catherine 
Cronin, Andrew Levy, Legal Aid Society of Westchester 
County, 56 Grand St.. While Plains, N Y. 10601, (914) 76N 
9200. [Here reported: 16,818A Verlfii-d Peiition (7pp.); 
I6.8ISB Answer (8pp.); l6,lilgC Judgment {2pp.); i6,8l8D 
Appellant's Brief (80pp.): 16,8 18E Respondents' Brief i22pp.): 
I6,8I8F Opinion and Order (4pp.).] 

The Appellaie Division of the New York Supfcme Court 
modified the trial court judgment which held that the action 
was brought as a proper class action but that school authorities 
did not have to provide alternative instruction for a student 
suspended for unrijimess where the suspension is for five days 
or less puriuant to Section 3214 of the Education Law, The 
Appellaie Division declared that the policy of not providing 
alternative instruction was in clear violation of that section, 
which states that "immediate steps shall be taken for his atten- 
dance upon instruction elsewhere or for supervision or deten- 
tion of said pupil pursuant to the provisions . , . of the family 
court act.** ^ 

CR 



Freeaan v. Brooks > No* A-5104, Chancery Court for Davidson 
County, Tenneasee (Claaringhouaa Review # 14, 808 A) 

Class action alleging that plaintiff, a fifteen year old 
"handicapped*' studant with a history of problems adjusting to the school 
anvironment, waa unlawfully ^eluded from school in violation of 
Tannesaae's Mandatory Education Act, (T.C^A, 49-29^2 et seq.) 
and the procedural due process requlramonts of the Tenneasee and ^United 
States Constitutions. In addition to local offlciala, the defendants 
include the State Commissioner of Education who alleged] y has the 
"rasponaibility to sea that educational services are provided for all 
handicappad children," The court la asked to enjoin the defendants from 
excluding handicapped students from programs appropriate to their 
neadSs suspending pupils from achool without at laaEt an informal 
hearing, after oral or written notice of chffiges, which conforms to the 
dictates of constitutional due process requirements and Tennessee law. 

ELB 

Note I Sea also Mitchell v. Kin^ (Connecticut Law Journal, July 15, 1975), 
discussed at II. I, infra . 

29 
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ILL Disciplinary Exclusion: 

The New Connecticut Law 



On July 8, 1975, the GDvarnor of 
Conneeticut signed Into law Public Act No. 
75=609, titled ''An Act Concerning Exclusion 
from School for Dficipimary Purposes.*' The new 
law provides procedural safeguirdi prior to suspen- 
sion, expulsion, and diiciplinary transfer from 
schooL Probably more ligniflcant are the subnan- 
tive provisions which guarantee (1) an opportu- 
nity to complete any classwork and examinations 
the student missed during a suspension period, and 
(2) an alternative educational opportunity for an 
expelled student during an expulsion period, with 
no expulsion period to extend beyond the end of 
the s^ool year. 

The new Connecticut law replaces an old 
statute authoriiing expulsion for "conduct iniml- 
cil to the best interests of the school/' As 
discussed below, the Connecticut Supreme Court 
subsequently held this old law, similar to many 
existing state exclusion statutes, too vague to 
constitute a valid delegation of power by the 
legislature. This note will summarize the major 
provisions of the new Connecticut exclusion law, 
and comment briefly on this law and exclusion 
legislation in generaL 

Major Proviijoni 

Removal from class, suspension, and expul- 
sion are ea^ treated differently by the new 
Connecticut law. The due process required prior to 
expulsion is extended to students who have been 
recommended for disciplinary traniferi to another 
schooL Under Section 2 the new law, the board of 
education may authorize teachers to r&moye a 
student from class for a period of up to ninety 
minutes and send him/her to a designited area 
when he/she "dtliberately causes a serious disrup> 
tion of the educational process within the class^ 
room, provided no pupil shall be removed from 
class more than six times in any year nor more 
than twice In one week" unless given the kind of 
informal hearing described for suspfniion below. 

Under Sections 3 and 4 of P.A. No. 7S-609, 
the board of education may also authorize school 



officials to suspend or e^pe/ '*any pupil whose 
conduct endangers persons or property or is 
seriously disruptive of the educational process, or 
which conduct is violative of a publicized policy of 
such board/' iach board of education is required 
by Section 5 of the new law to assure that all 
pupils within itsjurisdiction are informed, at least 
annuaily, of the boa: d poNcjes governing student 
conduct. And each board of education is further 
required by Section 5 to provide an effective 
means of notifying, within twenty-four hours, the 
parents or guardian of any minor pupil who has 
been removed from class, suspended from school, 
or who is being recommended for expulsion or 
dfsclplrnary transfer. Other provisions of the new 
law dealing wiih suspension and expulsion are 
described below. 

Section 1(c) of P.A. No. 75^609 defines 
suspension as "an exclusion from school privileges 
for no more than ten consecutive school days, 
provided such exclusion shall not extend beyond 
the end of the school year in which such suspen* 
sion was imposed/' Section 3 also states that 
"Unless an emergency exists, no pupil shall be 
suspended without an informal hearing before the 
building principal or his designee at which such 
student shall be informed of the reasons for the 
disciplinary action and given an opportunity to 
explain the situation/' A student may be 
suspended before a hearing if an emergency exists, 
"Emergency"' is defined in Section 1(e) as "a 
situation uTider which the continued presence of 
the pupil in school poses such a danger to persons 
or property or such a disruption of the educational 
process that a hearing may be delayed until a time 
as soon after the exclusion of such pupil as 
possible/' 

Section 3 of the new Connecticut law 
indicates that a more formal hearing may be held 
if the circumstances surrounding the incident so 
require, It also provides that "no pupil shall be 
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suspended more than ten tlmts or i total of fifty 
dayi in ont school year, whlehever results in fewer 
days of exclusion/' unless tht student is granted 
the kind of formal hearing described below for 
expulsion. The Connecticut law further pro-' 
vides: "Any pupil who is suspended shall be givefV 
an opportunity to complete any das^ork includ* 
ing, but not limited to, eximlnations which su^ 
pupil missed during tN period of his suipension/' 

ExpuMon 

Expulsion is defined in Section 1(d) ai an 
exclusion from school privileges for more than ten 
consacutive school days, but it cannot extend 
beyond the end of the school year. These provi- 
sions regarding expulsion also apply to transfer to 
another ichool for disciplinary reasons. Section 4 
of the law states that unless an emergency exists, 
"no pupil shall be expelled without a formal 
hearing held pursuant to sections 4-177 to 
4—180, inclusive of the general statutes." If an 
emergency exists, as defined above, the hearing 
may be held after the student Is excluded from 
school, but must be held as soon thereafter as 
possible. 

The requirements of a hearing pursuant to 
Section 4-17^ to 4-180, the standard state 
hearing procedures in Connecticut's Adminlstfa* 
tive Procedures Act, are set forth below. First, all 
parties must have reasonable notice. In the case of 
a minor notice must also be given to the parenti or 
guardians of the pupil. 
Section 4-177 

(b) The notice shall 
Include: (1) A statement of the time, 
place, and nature of the hearing; (2) a 
statement of the legal authority and 
jurisdiction under which the hearing is 
to be held; (3) a reference to the 
particular sections of the statutes and 
regulations Involved; (4) a short and 
plain statement of the matters assert* 
ed. If the agency or other party Is 
unable to state the matters in detail at 
the time the notice is served, the initial 
notice may be limited to a statement 
of the Issues involved. Thereafter upon 
application a more definite and de* 
tailed statement shall be furnished, 

(c) Opportunity shall be af» 



forded ill parties to respond and pre* 
sent evidince and argument on all 
issues involved. 

(d) Unless precluded by law, in- 
formal disposition may be made of 
any untested ^se by stipulation, a* 
greed settlement, ^nsent order, or 
default. 

(e) The rewrd in a contested 
case shall Include: (1) All pleadings, 
motions, and Intermediate rulings; (2) 
evidence received or considered; (3) 
questions and offers of proof, objec- 
tions and rulings thereon; (4) any 
decision, opinion or report by the 
officer presiding at the hearing. 

(f) Oral proceedings or any part 
thereof shall be transcribed on request 
of any party» The requesting party 
shall pay accordingly, the cost of such 
transcript or part thereof 

(g) Findings of fact shall be 
based exclusively on the evidence and 
on matters officially noted. 

Section 4-178 provides, in part, that oral 
and documentary evidence may be received, and a 
party may conduct cross examination. And 
Section 4—180 proyides that a final decision 
against the student must be In writing or stated in 
the records. The student or his parents or guardi- 
ans must be notified In person or by mail of any 
decision or order, and are entitled to a copy of the 
decision or order for themselves and their at- 
torney. 



AlternBtive Education for ExpsllBd Students 

Section 4(c) of the new Connecticut law 
provides that "any pupil who is expelled shall be 
offered an alternative educational opportunity 
during the period of expulsion." However, if for 
any reason the parent or guardian of the student 
does not want to have him/her enrolled in an 
alternative program, the parent can choose total 
exclusion from school for his/her child for the 
expulsion period and not be subject to the usual 
penalties for not complying with the compulsory 
education law (Section 10-184), 
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Commintary 

The provision for altirnatlva education dur- 
ing the expulsion period ii ispeGially noteworthy 
becausi it reflects m educationil philosophy that 
the due prociii excluilon should not be used to 
etiminite disruptive students from all iohooling, 
but rather as i triggering meehanism for special 
help for such students. Since some alternative 
educational approaches offered by the school 
might be educationally or socially unacceptable to 
the student/parent, the nevy law provides a paren- 
tal option for total exclusion from school (without 
the usual penalties for violating the compulsory 
education law) if an acceptable alternative cannot 
be worked out with the schooL This approach 
raises a number of difficult questions (e,g,. Is the 
consent Informed?; Will the alternative make It 
easier for schools to exclude students from the 
regular cla^?), but on balance it seems preferable 
to the sWtus quo which all too often excludes 
from the educational process the very students 
who are most in need of help. For a fuller 
discussion of these Issues, see M. McClung, "Alter* 
natives to Disciplinary Exclusion From School," 
2Q /nequatity in EducBthn^^ (July 1975). 

In an earlier draft of the bill, the Education 
Committee considered setting out in considerable 
detail the parameters of acceptable student con^ 
duct, but concluded that this was a matter best 
left to the discretion of each local board of 
education. Therefore the Education Committee 
reported out a bill with more general standards 
which authorized the suspension or expulsion of 
"any pupil whose conduct endangers persons or 
property or is seriously disruptive of the educa< 
tional process, 9nd which conduct is violative of a 
publicized policy of such board." (emphasis 
added). A last minute floor amendment In the 
General Assembly, however, substituted the word 
"or" for "and" and thus left the final statute 
without general standards of conduct. Ironically, 
this amendment may leave the new law open to 
the same challenge which successfully Invalidated 
the prior expulsion statute. 

The old exclusion statute (Section 10—234 
of the Connecticut General Statutes) was typical 
of many existing state statutes, simply authorizing 
explusion for "conduct inimical to the best inter* 
eits of the school." On July 1 5, 1 075 the Supreme 
Court of Connecticut upheld a lower court de* 



cision which found the old expulsion law too 
vague to constitute a valid delegation of power by 
the legislature. The Supreme Court stated: '*What 
the phrase Inimical to the best interests* may 
mean to different persons is virtually unlimited." 
MitchBll V. King {Conn&cticut Law Journal^ July 
15, 1975, at page 5). The Court continued: 

Section 10-234, when read in the 
light of the legal principles enunciated, 
is unconstitutionally vague on its face^ 
It does not give fair notice that certain 
conduct is proscribed; it makes no 
distinction between student conduct 
on or off school property, during 
school hours or while school is not in 
session. It fails to provide any mean- 
ingful indication as to what range of 
behavior would legitimately subject a 
student to expulsion. Thus, the tirwe, 
the place, and the nature of student 
induct that might be deemed "Inlmh 
cal to the best interests of the school" 
would lie entirely within the subjective 
discretion of the board of education^ 
A more specific standard is required^ 
Id. 

The task Is to define prohibited conduct more 
clearly than with vague phrases like "inimical to 
the best interests" without going to the other 
extreme of trying to specify every oonceivable 
kind of misconduct. A reasonable attempt to find 
middle ground between these two extremei is set 
forth in Sections 9.1 and 10.1 of "A Sample 
Student Cede," Phi D^/ta Kapp&n (December 
1974). 

Rather than simply in^rporating such stan- 
dards in a statute or school disciplinary code and 
imposing them upon students, however, a strong 
argument can be made that standards of conduct 
are more likely to be accepted If the students are 
given an active role in helping to formulate (and 
implement) them. Thus a model exclusion statute 
might authorize "a Joint student/faculty com* 
mittee to suspend or expel any student for 
conduct it finds to endanger persons or property 
or to be seriously disruptive of the educational 
process, and which conduct violates one of the 
standards of conduct formulated and publicized 
by such committee." The advantages and dlsadvan- 
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tagis of varieus modils for student partiGipation 
art 6\$mmd in thi handbook Cod^s of Swd&nt 
^i^tsMd R§$ponmbllltlm, i forthcsming publica- 
tion of the Cintt r for Law and Education, 

Many currtnt state txeluilon statutii proba* 
biy Ginnot meet the legal test in Mitchell v. King 
quoted ibove. A vagueness challenge, however, 
ivan If successful, is not necesiarily the best 
approach . becauii it offers no solution for a 
legislative remedy clearly defining standards which 
are repressive or otherwise questionable. Another 
approach is to argue an equal protection violation 
in excluding disruptive children while providing 
education to other children needing special tduca- 
tional help (and to children who do not need 
special help). Two pending cases raise this issue: 
Duntop V. Ch§rhm M&ckhnturg BoBrd of Educa- 
tion, CA. No. 72^72 (W.D.N.a, filed April 17, 
1972), and Fox v. B&nton, CA. No, 74^B=-D 
(S.D. Iowa, filed February 8, 1974). 

While a successful vagueness challenge does 
not in itself guarantee an acceptable remedy, it can 
force the legislature to rewrite an archaic exclusion 
statute, and a better approach to disruptive be- 
havior may be incorporated in the process. This 
proved to be the case in Connecticut where some 
encouraging substantive provisions ware incorpo- 
rated in the new legislation. The iducation Com- 



mittii, however, rffuied to exerclia a policy role 
in ejcpinding protection prior to suspension {for 
example, by requiring an opportunity for parental 
involviment before the informal hearing lo that 
the parints Mn be Involved in working out a 
solution to the problem), and simply codified the 
minimal due process required by the U.S. Supreme 
Court in Gom v. Lop§z, 95 S.Ct 729 {1975)/ 

Gq$$ v. Lqp&^ and cases like MitchBli v. King 
may encourage many states {and local school 
districts) to revise their laws and regulations 
concerning disciplinary exclusion from school. 
Those involved in formulating new standards may 
have to make some difficult choices between 
concentrating on procedural or substantive provi- 
sions. The courts' natural inclination for proce- 
dural remedies should not predetermine the ap- 
proach. Policymakers obviously have much more 
flexibility. Rather than expanding due process 
requirements for short-term suspension, for ex- 
ample, it may be educationally preferable to 
minimize the harmful effects of suspension by 
providing opportunities to make up work and 
exams, expunging the disciplinary action from the 
student's record at the end of the year, and 
providing educational alternatives to exclusion 
which help to remedy the underlying problem. 

—Merle MeClyng 
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Notes Many states are beginning to recognize the continuing obligation 
of their schools to educate children who have been eKpelled because of 
behavior problems * Compare the new Iowa, II. G, eupra , Pennsylvania , II *H, 
sugrap and Connecticut laws with the new California Taw which provides s 

Ch. 1253 



^pC. 3. SecMon 10M5.1 is added to the EduoaHon Code, to read: 
10S05.L i^overning board that has voted to expol a pupil may 
suspend the enforedrfii'nrof 'auch expulsion for a period of not more 
than one full master, in addition to the balance of the iemester in 
which the board votes to expel and may, ai a condiMon of such 
suspended action^ assign the pupil to a school, class, or program 
whieh is deemed appropriata for rehabilitntion of the pupil. In lieu 
of other authorizad educational programs to which the pupil may be 
assigned, such school, class, or program may be offered as a 
community-centered classroom and may include axperiancas for the 
pupil as an observer or aide in governmental functions, as an 
on-the-job trainee, and as a participant In specialized tutorial 
experiences or individually praseribed educational and eounsaling 
programs. Such programs shall include an individuali%ed learning 
program to eoable pupil to continue academic work for credit 
toward graduation and shall qualify for state apportionment based on 
average daily attendance for only those hours in courses which earn 
credit for graduation and which conform to the provisions of Section 
JJ551 of the Education Code» 

At the conclusion of the designated period durisg which an 
expulsion action Is suspended, the governing board shall: (1) 
reinstate a pupil who has satisfactorily participated in a school, class, 
or program to which such pupil has been assigned as a condition of 
ihe suspended action and permit the pupil to return to the school of 
former aitendance or voluntarily to attend other programs offered 
by the district; or (2) if a pupirs eonduct has bean unsatisfactory, 
enforce the expulsion action previously voted by the board* 

If the pupil is reinstated, the board may also take action to expunge 
the record of the expulsion action. 
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' III. Procedural Safeguards 
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III.A.2. Other Cases re Due Process Hearings 



Catherine D> v. Plttenger , C.A, No, 74-2435, E.D.Pa., Consent 
Order, 6/27/75 (ClMringhousa #13*575B,D) 

This aetlon to insure procedural due proeeaa for those persons who 
are or are thought to be exeeptlonal and in need of special education (other 
than those Who are mentally retarded or thought to be Mntally retarded) was 
settled when the state adopted regulations p See 22 Pa. Code Ch. 13. The 
regulations toclude safeguards against discriminatory testing, and dispropor- 
tionate assignment of racial or ethnic groupsi encouragement of mains t reaming; 
provision oi qualified special education personnel in the schools • special 
education program guidelines i provision for placement in out-of-state institu- 
tions, private schools md special public schools for students with special 
needs I provision for opportimitles for gifted Alldreni and provisions on 
extensive due process safeguards. The safeguards come into play before a person 
has been classified exceptional or there has been a change in his or her status, 
and Involve the right to a parent conference, the right to a fomal due process' 
hearing, the right to have classification based on substmtlal evidence, the 
right to comisel, access to records and test scores, the right to call witnesses, 
the right to present outside Mdical aid psychological opinions, the 
right to a pron^t decision after the hearing (within 20 days)* The court has 
"retalnled] Jurisdiction of the actim imtil [the] provisions of the stipulation 
are properly In^lemented*" 

Provisions concerning students mentally retarded or thought to 
be TCntally retarded are set for^ In a stipulation entered in PARC v. Common- 
wealth of Pennsylvania . 334 F.Supp. 1257 (E.D.Pa. , 1971). ~ 

ELB 

Jacobs Vp Ocem County Board of Education ^ Docket No* 

Si^erior Court of New Jersey, Monmouth Coimty--Chancery 
' , Division, Co^laint, 6/75 (Clearinghouse #15,806A) 

Class action diallenglng New Jersey statutory scheme for placement 
of students with special needs on the groimd that it does not provide for a 
due process hearing prior to final decision-making. The co^lalnt alleges 
that the nmed plaintiff was placed In three different approved residential 
schools for the years 1970-71 through 1974-75, after he was observed to have 
"a proforad reading problem and a developing pattern of behavioral difficulties 
which interfered with his learning." It is further alleged the plaintiff 
Mde "dramatic" progress in 1974-75 in a school using a particular method of 
teaching reading, but that his mother was info^^d, without a hearing, that 
he would be returned for 1975-76 to a piAlic school (where the particular 
reading method would not be ^ed). The placement scheme Is alleged to deny 
due process of law In violation of the fourteenth amendment. 

ELB 

Note I See due process required by Federal law at VLB., VI. C. and 
VI. D. infra. 
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III. B.I . ''Legal Challenges to Eduoationai Testing Practices'' 

This artlale was reprinted in 15 Inequality In Edueatlon 92 (Novamber, 1973). 



Sm Washington v. Davis . 44 L*W. 4789 (June 8, 1976)* si^ariied at III,B,2 
laf ra . for racant Supreme Court daaislon on testing. 
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III.B,2. Table of Cases on Testing 



Parents In Action on Special Education (PASS) v. Redmond C A 
No. 74C 3586, N.D. 111., Con^lalnt filed 12/12/ 74 (Clearinghoiis e 
Revl«# #14352A) 

Class action on behalf of Latino and black students who have been 
or will be misplaced in classes for educabla mentally handicapped (Em) 
students In Chicago sehools, allegedly as a result of "arbitrary and 
discriminatory practices" In violation of federal law [I.e. . the equal 
protection and due process clauses of the Fourteenth Amendment: Title VI of 
the Civil Rights Act of 1964. 42 U.S.C. 2000d| the Equal Educational 
Opportunities Act of 1974, 20 U.S.C. 1703| and the Education of the Handi- 
capped Amendments of 1974. 20 U.S.C. 1414]. It is alleged in part that 
Latino and black students comprise 63.5% of enrollment generally, but 81 5% 
of EMH classes; that mffi currlculim is diluted and classroom facilities 
inferior; that placement adversely effects future educational and employment 
opportunities and stigmatizes students; that misplacement results from 
reliance on racially, culturally and llngolstically dlserlninatory" testa 
and procedures I that reevaluation of students and remedial programs for 
students removed from M! classes are not adequate; that over 50% of 
Latino students retested by Latino psychologists were foimd to be 
misplaced In EMH classes; that parents are not given proper notice of 
placMent or their right to examine pertinent records and request an 
Impartial hearing. Declaratory and injunction relief are sought as well as 
damages In favor of each naned plaintiff in the amoimt of $15,000. 

ELB 



Washington v. Davis . 44 L.W. 4789 (June 8. 1976), a recent 
Supreme Court case on testing. Is staamarlzed on the next page. 
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The Uniied Sme$ LAW ^EK 



44 LW 4789 



Alffid E. D&vk et al. 



On Writ of Cirtiorari to 
the United States Court 
of Appeals for tht Dis- 
triet of Columbift Circuit. 



[June 7 19T6] 



SyUabuA 

Riipondefits Harl^ and Mlm, both Nfffoei (herdnafter m*pond- 
enU), whose applicationi to btpome police officere in the District 
of Columbia had bf?n rtjected, in an action apinst Dirtrirt of 
Coiumbia efficiali (petit ioneii) and otheraj elaimed that tht 
Police Department 'i recruit ing procures, mcluding a written 
peifonntl test {Tm% 21), wm raeially di^riminator^* and violated 
the Due Process aause of the Fifth Am^dment, 42 U. S. C 
S 1981, and D. Code | Tmt 21 Ib administered gen^ 

BfalJy to proipective Government employee to determine whether 
applicants have aequired a particular level of vfrbal skill. Re- 
indents contended that the tcit bore no it^lationihip to Job 
performance and excluded a disproportionately high number of 
N^po applicants. Focuiing iolely on Test 21, the partis filed 
cro^motions for summary judgment The Dij^triet Court, noting 
lha absence of any claim of intentional discrimination, found that 
respondenta' evidence supporting their motion warronied the con- 
duiionj that (a) the number of black police offiem, while tub- 
stantial, is not proportionate to the city's population mix; (b) a 
higher percentage of blacks fail the t^t thnn whites; and (e) th& 
ti€st has not been validated to ^tabii^h its reliability for measur- 
ing ^bsequent job perfonnanct. \\Tiile that ihowing iuffieed 
to ihift the burden of proof to the defendants m the action, the 
court concluded that refpondenta were not entitle to relief, and 
granted petitioners' motion for Himmaiy judgment, in view of 
the facts that 44% of new police recnnts were black, a figure 
proportionate to the blacks on the total force and equal to the 
number of 2l)--29-ywrK*ld blnck^ m t\w rerruiting or^, that 
the Polii-e nppnrfmf»nt Imd nffirmnrivplv m\mhi fo recnjit bkicks^ 
many of whom pa^^^pd the t^t hut rniind tn report for dutyr 
and that the te?^r wa.>^ a useful mdiCrUor of 4 ruining ^rhool per- 
foiroance (prucludjiig tlip nml u* ?Auyw validation m terms of 
iob performnnrfl nnd not designed fo, und did not, dis- 
criminate RfamKT LiiHrivj^e qiinlifiod blnrk?.. Rt^^jiiinilcnl^ on 
appeai contrndcd that rhi^ir .^nminnty judemrnt motinn (which 
wii^ bry^cd solely on the contpiition tluii Tt^t '21 invidiously 
discriminated against N^poch in violation of the Fifth Amend- 
ment) should have been granted. The Court of Appeals reversed, 
ttnd directed sunumii^' judgment in fnvor of rp^^pondmt.N, havinf 
applied to the constitutional i^§ue the Nt^itutorj^ sfiindarxis enun^ 
ciated in GHggs v, Duh Power Co., 401 U. S. 424, which held 
that Title VII of the Civil Rights Act of 1964. m amended, 
prohibits the use of tests that operate to exclude mcmben of 
mmority groups, iinless the cniployer clpmon.^! rates that the 



procedure are subftantiaUy rented to job perfoimiance. The 
^rt held that the lack of discriminator intent in the enact* 
ment and adminiitration of Tmi 21 m$ irrelevant; that the 
critical fact waa that four tune? m many blacki aa whitti failed 
the t^t; and that such disproportionate impact sufficed ta eitab- 
liih a constitutional violation, abient any pfoof by petitioners 
that the test adequately measured job perfomance. Held: 

1 The Court of Appeals erred jn resolving the Fifth Amende 
ment isiue by applying standards applicable to Title VII eaiei. 

(a) Though the Due Proce^ Clause of the Fifth Amendment 
cuntoini an equal protection compoiien? prohibiting the Oovem» 
ment from invidious diMcnmination. it doft; not follow that u law 
or other official act is unconstitutional solely becuuse it haa a 
racially disproportioimte impact regardlc&s of whether it rtfiecta 
a racially ducrimitiiittir>' purjwse. 

(b) The Constitution does not prevent the Government from 
seeking through Test 21 modest 1)^ to npgmde the communicative 
abiliti^ of its employees rather than to be satisfied with some 
lower le\'ei of competence, particularly where the job requirei 
special abilities to communicate orslly nnd in writing: and 
resjKndnnts, ^ Negroes, could no more n^cnbe their fuihire to 
pji^ the t^t to denial of f^iual protect lOii thiin could whites who 
aUo failed 

(cj The disproportionate impact of Test J I, which Is neutral 
on m face, do^ not warnint tlie concliii^ion that the test was a 
purpngelv diicrimin3tor>* de%'ice. and on the facts before it tht* 
District Court properly held that aiiv inference ot discrimination 
was imwariunted 

(d) Tlie rigorous statutory sfiuidard of Title VII mvolves a 
uiore probing judicial review of, and less deference to, the seem* 
ingly rmonnble .act^ of administriitoi^ and executives than is 
appropriate under the Constitution where, as in this ra^, special 
racial impact but no discriminafon' purjKJse is claimed. Any 
extension of that statutor>^ standaRl should await legiilative 
prMcription. 

2. ^t^tutor>' standards similar to those obtaining under Title 
VII were also satisfied here The District Court's conclusion 
that Twt 21 was directly related to the requirements of the police 
t ruining program ynd that a poiitive ppLitionship betwwn the 
mi and that program was sufficient to validate the test (wholly 
aside from its p^ible relationship to actual perfonnance as a 
police officer) is fully supported on the record in this ease, and 
no remand to establish further validation ^ appropriate, 

\m V S App D. C. 42, 612 F 2d 956, reversed and irmanded. 

Whiti, J., delivered the opinion of the Court, in which Buroeh. 
C J., and Blackmun, Powell, REHKyufaT, and Stevens, Jj.j 
joined, and in Parts I and II of which Stewart. J., joined. Stev- 
iNi. J., filed a concurring opinion. Brennan, J,, filed a* Assenting 
opinimu w which Mari^kall, J . mined 




Note: The Supreme Court decidad Washington v, Davis as this Supplament was 

being finalized for publication* The decision has obvious Implications 
for challenges to many public school teating practices (see^ t 
Larry at III.B, infra ) and for equal protection analysis generally* 
The result may be to focus more attention on statutory challenges to 
questionable testing practices (sees e^*!., , Part VI infra) ^ but such a 
conclusion merits more careful consideration of Washington v. Davis 
than Is possible here. 

Case syllabus reproduced with permission of United States Law Week s 
The Bureau of National Affairs ^ Inc, , Washington, D*C, 
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lki.Bj.d. Omim V. stats BA of £duc. 



Agretaimt Ofden Eliminatioit of 
Rm^bibig Diipfoportions of Chicano 
ChMtm in MtntaUy Rftard^ Classy 

Dmm V, Stat$ Bomrd of Edueationf C-70 37 
RFP (N.D. CaL, June IS, 1973) (stipuUtion and 
ordtr) . 

[A summary of tht original complaint and 
tht initial consent agrttrntnt of February 3, 
1970 appears in 3-4 ImqusUty in ^ucation 
23.] 

In 1970, the plaintiffs and the CaUfornia 
State Board of Education agreed, with court ap- 
proval to new procedures for the placement of 
childrtn in classes for the mentally retarded. 
These included testing in both English and 
children's primary language, the elimination of 
test items dependent upon vMabulary, general 
information, or other culturally biased verbal 
material the reevaluation of prtviously placed 
Chicano and Chinese students on the basis of ^ 
non-verbal test results in the primary language, 
the creation of a new or revised IQ test normed 
solely to Chicano students, and submission of 
an explanation from any district having a 
significant variance in racial or ethnic makeup 
between its classes for the educable mentally 
retarded and its total school enrollment. 

In addition to evidence concerning the in- 
validity of the IQ tests as applied to Chicanos, 
the results of testing of plaintiffs in English by 
bilingual testers giving credit for responses In 
the primary language, and the harm involved 
in misplacement for the mentally retarded, the 
plaintiffs had cited a 1966-67 study showing 
that while Chicanos made up 13 percent of the 
state's school population, they comprised 26 
percent of the students in classes for the men- 
tally retarded. By 1973, the variance in most of 
the state's 1130 districts had been eliminated, 
but remained significant in approximately 235 
districts. The new agreement attempts to 
eliminate the disparities in these remaining dis- 
tricts. 

Under the new agreement, each of these 
districts with a "significant variance - (to be 
specified)" Is required to submit a plan, in- 
cluding a timetable, for the elimination of the 
dliparities by September 1976. These plans 
are further to provide that die percentage of 
Chicanos placed in classes for the mentally 
retarded each year until 1976 shall not exceed 



tht percentage in the general district ^pula- 
tion and to providt a program of ipecial 
aisistanci for children reclassified into rtgular 
classes. Tht State Departinent of Education 
shall conduct an investigation of any such dis- 
trict in which a disparity increases in any year 
or in any diitrict In which a significant 
variance continues or occurs after Septembef 
1976. These terms also apply to any district 
which produces a significant variance after the 
agreement was reached. 

This approach^ focusing on statisllcal dis- 
parties, is coTOistent with iMn^ P. v, RtleB^ 343 
F, Supp. 1306 (N.D. Cal. 1972), where the 
court ruled that evidence showing the per- 
centage of black students in a district's dasses 
for the educable mentally retarded to be more 
than twice that of the total black enrollment 
was sufficient to ihift the burden of 
demonstrating a rational relationship between 
the tests and the ability to learn onto the school 
district, a burden which It failed to meet. (For a 
summary of Larry P., see 13 InequaUty in 
Education 71,) It is also consistent with the ap- 
proach developed under the equal protection 
clause, the 1964 Civil Rights Act, and Equal 
Employment Opportunity Commission 
guidelines to deal with employment test dis- 
crimination as evidenced by statistical racial 
disparities. See, for example, Criggg Duke 
Power Company, 401 U.S. 424, 91 S.Ct. 849, 
25 L.E. 2d IBS (1971); United Stat€§ v. Georgia 
Power Company, 474 F.2d 906 (5th CIr. 1973); 
Baker^p, Columbu$ Municipal Separate Schooi 
District 329 F.Supp, 706 (RD. Miss. 1971), 
462 F.2d 1112 (Bth CIr. 1972 j This 
approach obviates the need to show any dis- 
criminatory intent on the part of the school. It 
would not be particularly useful> however, in 
challengei to testing which are not based upon 
a showing of discriminatory results Involving 
race, ethnicity> sex, or (perhaps) class, nor in 
direct substantive challenges to school 
classifications and programs themselves. 
Further, one commentator has been critical of 
the transfer of quota systems from such areas 
as employment and jury selection to education, 
largely because quota systems tend to pressure 
existing classifications and to ignore 
meaningful individual differences in education 
needs. See David L KIrp, Schools a$ Sorters: 
The Constitutional and Policy Implications of 
Student Classification, ill U. Penn. L.Rev. 
705, 773 (1973), 
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III.B.3.f Contempt Order 



Board of Education Held in Contmipt for Failurt to 
Comply with Stipulated Order to Eliminate Over- 
Reprtsentation of Chlcano Childrtn in CUists for 
Mentally Retarded 



Dlwia v« Cdlfointo Statt Board of EdDeatloBj 

No. O70^37.FRP (N.D, CaL, May 24, 1974). Plaintiffs 
reprasanttd by DfnnU Powall, Mauris Jourdane, 328 Cayuga 
St.» Salinas, Cah 93901, (4M) 424'2201^ Martin Olick, 
1212 Market St,« San Frangisco, Cat. 94102, (4lS) 863-4911. 
IHm rtpcrted^ 2859D Mamo and Ord^r {Bpp.}, Pre= 
viouily reportfd at 7 CLEARINGmUSE REV. 674 (March 
1974),] 

In June of 1973 tht court adopttd a stipulation which 
provtdtd that the dapartnitnt of education would send betters 
to all school districts tihibiting a "signiflcant variance" 
between the ^rcentage of Oiicano children in classes for 
the educable mentally retarded and the percentage of Chicano 
child^n in the school population at large. The state at- 
tempted to repudiate the order, contending that it was too 
ambiguous to be enforceable. 

In its most recent order, the court has found defendants 
in contempt, interpreted the order as requested by plaintiffs* 
and ordered future eompliance with it. 

CR 
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UIMAA. 



Larry M v. Rilos: Order Expanding the Class 



School Districts in Caiifornia Enjoined From 
Administering IQ Tests to Black School Children 

6806. Ui^ P. V, mm. No, 071*2270 RFP (N.D. Cal„ 
Dec. 13, 1974). Plaintiffs represented by Armando MenocaL 
Miehael Sorgen, Publie Advocates* 433 Turk St., San Fran- 
Cisco* CaU 94102, (415) 441-8850. Of counsel, Peter Pursley, 
Paul Roberts, Neal Snyder* 2701 Folsom St,, San Franciico* 
CaL 94110* [Here reported.' 6806G Order (2pp*); 6806H 
Findings of Fact & Conclusions of Law (5pp*): 6^1 Pre- 
liminary Injunction (3pp.).] 

TTie court has granted plaintiff'i motion to modify 
the class* and has ru W that this action is properly brought 
on behalf of all black California school children who have 
been or may in the future be classified as mentally retarded 
on the basil of IQ teits, 

The court has enjoined the state Superintendent of 
Public Instruction and members of the state Board of Educa* 
tion from performing psychological evaluationi of plaintiff 
and other black California school children by using the stan- 
dardized individual ability or intelligence tests which do not 
properly account for the cultural background or experiences 
of these children. Furthermore, defendants were enjoined 
from placing black children into classes for the educable 
mentally retarded on the basis of the results of these tests. 
The court, however, denied plaintiffs* motion for injunctive 
relief restraining defendants from placing black ghildren in 
classes for the educable mentally retarded in a proportion 
which exceeds the proportion of black children within a given 
school district. If after 120 days the percentage of blagk 
children in EMR classes tn any school district exceeds the 
percentage of black children in the total enrollment within 
that district, plaintiffs may require defendants to demonstrate 
afTlrmatively that the IQ test used properly accounts for the 
cultural background and experiences of black children. 



CR 

Note I The official citation for this case is 
P. V. Rilas . 343 F. Supp, 1306 (N.D. Cal. 1972), 
affirmed 502 F. 2d 963 (9 Cir* 1974), 

See Washington Davia , 44 L.W, 4789 (June 8, 1976), 
sunmarized at III*B,2 supra , for recent Supreme 
Court decision on testing. 
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III.B«7. Misclassification ^ Mental Retardation 



Miiolassiflcation resutts 
whenever any of tha labels commonly used 
in special edUMtion— emotionally disturbedp 
mentally retarded, hyperkinetio, and so on— 
^^Js misappli^. Some school s^tems have 
been moving away from such labels since 
they are considered stigmMlzing and unduly 
categorical, but mlsolasslficatlons still can 
ocoun Whativer the educational program or 
philosophy, an accurate diagnosis of the 
learning problem still is essential to formu- 
lating an appropriate educational program 
for the child. A child will almost always be 
misclassifled and mlseducated whenever 
his/her learning problem has not been ac- 
curately diagnosed. 

Probably the largest group of misclassi- 
fled children are those labeled mentally re- 
tarded. Garrison and Hammtll (1971) report 
that of a sample of 378 children labeled 
retarded in thirty-six school districts in the 
Philadelphia area, independent evaluations 
indicate that the diagnosis for 25 percent of 
these children may be considered erroneous 
and an additional 43 percent may be ques- 
tioned. Similarly, a Boston study has shown 
that over half of a group of twenty-one 
children labeled as retarded had LQ/s in 
the normal range: some of them manifested 
perceptual motor handicaps or emotional 
disturbance rather than mental retardation. 
Another study (Franks, 1971) Indicates that 
when black students score low on I.Q. tests 
they tend to be tracked into mentally re- 
tarded classes, whereas low scoring whites 
tend to end up in remedial classes for the 
learning disabled. 

The kind of due process hearing pro- 
vided by Mills enables the parents to ques- 
tion the appropriateness of the schoors 
classification of their child. One of the most 
obvious forms of misclassification occurs 
when a child is given an KQ, test in a lan- 
guage other than his own. Placements based 
upon low I.Q:. scores reflecting linguistic 
discrimination were successfully chaHenged 
In Diana v. CBlifQmls StatB Board of Edu- 
cation [C.A. C-70'37 R.F.P. (N.D. CaL 1970) 
(consent agreement)]. A more subtle kind of 
cultural bias in testing black children was 
successfully challenged In Larry R v. RUbs 



[343 F.Supp. 1306 (N.D.CaL 1972)]. Plain- 
tiff children argued that the stigmatizing 
EMR (educable mentally retarded) label 
wu applied to them on the basis of LQ. 
test results which penalized unfamillarity 
with white middle-class background. The 
court in Larry P. concluded that where the 
percentage of black children in ipecial edu- 
cation (EMR) classes was more than twice 
the percentage of blacks enrolled in the 
school district, the I.Q. test scores that were 
primarily responsible for the racial im- 
balance were "suspect." Therefore, under 
equal protection analysis, the burden of 
proof in justifying the use of those I.Q. tests 
shifted to the defendants. Despite the ar- 
gued educational need for identifying the 
educable mentally retarded and the alleged 
non-existence of better alternatives, the 
court concluded that the defendants had 
not sustained their burden of proving a ra- 
tional relationship between scoring on the 
questioned LQ. test and the ability of 
black students to learn. In the absence of 
such a demonstration, denial of equal pro- 
tection to all such students was established, 
warranting issuance of preliminary injunc- 
tive relief as to future testing and future re- 
evaiuatlons. 

Removing culturally biased test Items 
will not insure proper classification, how- 
ever, as other requirements must be met to 
Justify the (abel of mentally retarded. The 
American Association on Mental Oeficiency 
(AAMD) defines mental retardation as **slg- 
nItiCBntly Bub^avBraga gmnaral intallactual 
tunctioning existing conourrantly with defh 
cita in adaptiva bahavion and manifested 
during the developmental period" (emphisis 
added). Significantly sub-average intellec- 
tual functioning Is defined as two or more 
standard dwiations from the mean or aver- 
age of the test; that is, a score of 68 on 
the Standford-Binet Intelligence Scale and 
70 on the Wechsler Intelligence Scale for 
Children. Measurements of adaptive be- 
havior are necessary to eliminate "the six- 
hour retarded child" who is considered 
normal by family, friends, and community 
but labeled retarded by the school. Adap- 
tive behavior is defined by the AAMD as 



Hhe tffectivenws or degrea with which the 
Individual mMts the itandards of personal 
Independena© and sociaJ rtsponslbillty ex- 
peeted of his age and eultural group." The 
AAMD offers a set of objeotlve behavior 
sraitt, and other groups also have devel- 
oped or are developing similar "objec- 
tive" measures of adaptive behavior. 

ThMe dual eHterla^LQ, plus adaptive 
measures-^are inobrporat^ In the consent 
agrMmenI in LmBankB v. Spwa fC-A. No 
71^2897 (&D.La. April, 1973)]. LwbBnks adds 
a third prerequisite to the mentally r^ 
tarded Jpbel; the child still must rated 
substantially sub-normal on both measures 
after the effects of soclo-aultural back* 
ground have been tatcen Into account. These 
criteria are also Incorporated In a recent 
consent agreement In Th& Rhode te/antf So- 
o'lQty for Autistia ChildrBn v. Bomrd of Re- 
gents of Education of Rhode Island [C A No 
S081 (Dfl.L, September, 1i75)J. The RISAC 
agreement further provides: "A parent 
may waive this requirement, but only after 
having been informed in writing that the 
American Asiociation on Mental Deficiency 
recommends that no child with an LQ. sim- 
ilar to that of his child be labelled retarded," 



Ejccerpt from M. MeClung, ''Thm Legal Rights ©f Handi- 
capped Scheol aildrenp" 54 Educational Horlzong 25^ 
28-29 (Fall 1975), reproduced with peralas^lM^^ 

The RISAC atlpulattattS are sugmiarlzed at IV*C#1 infra i the LsBanka 
agreement Is si^arl^ed at page 119 of the 1973 Edition of Claaal- 
flcatlon Materials , 

for more detailed discussion of the A,A.M*D, definition of mental 
retardation, see Groaainanp Herbert J. (ed.)f Manual on TeCTilnology 
and Classification injfental Retardation , 1973 Ravlsioni American 
Association on ^ntal Deficiency* Garamond/Prldemark Press: Baltimore 
1973. See also Marcsti Jane* Labeling the ttentaliy Retarded ^ 
University of California f rasas Berkeley * 1973. 




inc. New Massach usetts 
Special Education Act 



On Oetober 1, 1975, the Massachusetts State Department of 
Education issued an amended set of regulations to implement 
Chapter 766 of the Acts of 1972. This 109 page document, titled 
766 Regulations , is available from the Massachusetts Department of 
Education, Division of Special Education, 182 Tremont Street, 
Boston, MA 02111, 

For a discussion of the process which resulted in Chapter 766 
and the subsequent regulations, see M. Budoff, "Engendering Change 
in Special Education Practices," 45 Harvard Educational Review 507 
(Noven^er 1975), 
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III.D.3. Other Cases re Confidentiality of Records 



Bush V. Kallen, 302 A. 2d 142 (Sup. Ct. N.J., March 23, 1975), 
holds that attorney for mental patients entitled to inspect and 
copy medical records. There is no presumption of incompetency 
under New Jersey statute designed for patients' benefit. 

White V. Davis , 13 Cal. 3d 757, 120 Ca. Rptr. 94, 533 P. 2d 
222 (Cal. Sup, Ct, 1975) declares an alleged police surveillance 
and data gathering operation at U.C.L.A. "a prima facie violation 
of the state constitutional right of privacy." 

Merriken v. Cressman , 364 F.Supp. 913 (E.D. Pa, 1973), holds 
that the school could not require a student to take a personality 
test designed to reveal potential drug abusers. The court said, 
id . at 918 1 

The fact that the students are juveniles does 
not in anyway invalidate their right 'to assert 
• their Constitutional right to privacy. This 
court would add that the right to privacy is 
on an equal or possibly more elevated pedestal 
than some other individual Constitutional rights 
and should be treated with as much deference as 
free speech . 



Notes See also cases based on the. Buckley Amendment at III D 7 
infra, ' 
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ni.D.4. Freedom of Information 



Mans V, Lebanon School Board , 290 A, 2d 866^ 112 N.H. 160 
(N,H. Sup* Ct. 1972)* Court orders disclosura of school district's 
salary sohedula for teachers under New Hampshire Hight-to-Know 
Law* 

Citizens for Better Education v. Board of Education of 
Camden , 308 A*2d 35, 124 N*J, Super, 523 (App*Div. 1973), Parents 
have right under New Jersey Right-to-Know Law to inspect computer- 
ized system-wide r grade-by-grade results of standardized testing 
program, 

Chappel V, Commissioner of Education of New Jersey , 343 A, 2d 
811 (Superior Ct, , N*J., App. Div* , 1975)* Appeal from decision 
of Stata Board of Education refusing to prevent dissemination of 
result^s of statewide achievement tests in reading and mathematics 
adminlstrered to fourth and twelfth graders in November 1972* 
Petitioners argued in part that dissemination "will cause polari- 
zation within the school communities, racial conflict, degrading 
conflict, degrading stigmatization, illegal tracking. * , 
Under N.J*A,C. 6 1 39-1* 2 (a), release of individual pupil scores is 
limited "to a pupil, his parent or legal guardian, and school 
personnel and school officials deemed appropriate by the Coimnis- 
sioner*" On appeal, petitioners concede that there would be no 
objection, if the test results were restricted for analysis by 
educational authorities and "as a pilot program, without * . * 
such a big to-do. * * Rulings (in affinning) i (1) Regulations 

insure that the test results will be released with "interpretive 
data to lessen the possibility of public misinformation" and that 
the privacy of individuals will be safeguarded. Moreover, the 
information will be helpful to school personnel in allocating re- 
sources, shaping goals, and focusing on the improvement of basic 
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skills. (813-814) (2) Since the dissemination program is author 
Ized by statute, the decision may only be upset if arbitrary, 
capricious or unreasonable. Here, the challenged actions are 
"entirely reasonable." (814) (3) The testing program involves 
"matters of fundamental educational policy." Therefore, it was 
not an issue involving "negotiation of terms and conditions of 
public employment," (814-815) 
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III.D.5. The Family Educational Rights and Privacy Act of 1974 
(The "Buckley Amendment") 



Sectica 43b of the ^seral Education 
ftot^Monj Act, as amendtd, trhieh k ef- 
fective BM of NDVoro bcr 1$. lSt4. sets out 
rtquirTenitDU d^lsTind to procact the pri- 
vacy ©f parents and itudents, Sp^ifl- 
eaUy, tbg stetute psvems (l) aecm to 
records myntsisad by e^rtain edu^* 
tion^ insticutJsns and aecaciaa, and i2> 
releafie of such records. In Drief , the 
stmtute pro\id^: that such totltutJsDj 
mmt provide partn^ of students acce^ 
to official records diractly rel^.t^d to ths 
students and an opportimitF for a henr-^ 
tog to diilleDge rjch r^iords on the 
grounds that thtf art inaceurata* mjs- 
Ita^ng or otherwise mapproprinte: that 
l^titutions m^^t obtatr. the ^:ttaa cdq- 
sent of parente before relei-?inj| parson- 
aDj identiflable data abcut sEudanLs from 
rtoordi to other than a spfdEDd Ust of 
weptJoas; that pa rci:U imd rtpdints 
inuit be natifiM of these ilshts: thac 
these rifhts fransfer to ftu^zniB at etr^ 
tain pofcts; and that an eiHce acd re- 
view board mmt be e?tabIiEhfd in H^7/ 
to toveiU^ate and adjudicate %ioi&tions 
tfhd comply of this fientloa. n& oSce 
has been daiignatcd br the Sfcretarr and 
msif be contacted at the foIiOTong ad- 
dress: 

Thomas 
Eaom 56iO 

fare 

W^hlUpoQ, D.C £0201 
TeltphQse (203) 34S»7M 

(The statute further pro^ndes, mdef 
subsection (c), that the Secretary shaU 
promidgate reFulations to protect the 
privacy of atudents and their families in 
connection tnth ceitain Federal da^-^ 
^therinf actlTities, The prcne.^fi nues 
iet forth below reiate to aU of section 438 
except subiectJon (c>, which wlU be the 
subject of further regulations to be is* 
sued at a futLyre date J 

For the convenience of reader, section 
438g (except subitction <c)) amended 
readj foUows: 

438. (ft) ( 1 ) (A) Hq funds abftll be mad* 
ftviylftljls uadef imj ftppUemble progfrnm to 
mRf e^uaatioBBJ Agescf or liifltitutioB whiefa 
ft poll€7 of df DTlQg, or wBleb •ffectiveir 
prafSBH, mm p»«iit« ef ftudftoU who or 
ha.w9 b«a In alt«ii||atB9 ftt % ■cAosI of tueh 

ns; Vam ilgM to Is^pvei mod rm^hiem %hm 



fiafttfirlia ST document la the edy^tloii fee* 
ord ef ft ftude&l inelsdtf iafsfmiiUeB oa 
m^rs t^&B en€ student^ tee pitfEBis of one of 
ftludebts abftU h&wm Hght io lospe^ 
msA f«?icw o&lf pitft ef auoh ssterift] 

Of d^umest its ffslmtes to SUeh BtMdeRt tg 
^ mioim^ of Ibe specific Informfttion eoo^ 
UUntd in misii r»rt of •ueh BSftlefiftl, E«£h 
PdusfcEiciRfti afencf or lastitmloa shall ea^ 
tAbUih ftppfOprUte pi^edurs for the grants 
i&f of ft requtst by pftreriy for ft^^ia to the 
eduemtlOD Rsofdi of their ehlldz^ wlthia m 
re&sooftble period of time, but In no eftse 
lhan ferty-fivt dmys al^r ihc requ«^ 
hu^enm&d#. 

C^) The fim ien?*nc* 
(A) shftll not opemte 



<B) Ths term "educ&lion r^or^'* doefl 
set laelude — 

CU s^ofds of lnfit|tu£io&&I, BupervUerj', 
ftnd f^nlnliitritiYfl p^j^nael ft&d eduoft-^ 
'yooftl pessnnel ftnemsfj thereto whioh ftre 
In Sole possession of the niftktr thereof 
ud whloh ftre not ftceeslhle or reve&ied to 
otber per^n escept a sybstiiute: 
(U) If ^e persdnnel of & law eaforeement 
nnlt do ^t hftve &£Ces5 to eduemtioB records 
tmder ■u^etloa Cb){i), the records and 
doeumenta of aych iftw enfor^esieBt unit 
<I) ftrs k^l ftpaxt fr^n reeords de« 
■eilhed in ni^fti^&ph (A), (11) are ma' 
tAin^ ftotely for Iftw enforceinent purposes, 
■sd (lU) ftri not made ftv&Uable to pereofis 
r mbpsj^rtp^ oths ihms. law enforoement offlelajfi of the 
feT&ilitble t€ ssse Jurttdtetioor 



f***^* ff instUytiOEs of paitse^nd^rj ed- (HU is ^e ease ef persona who are em- 



ueatiQo tHe feUowlas niatenias. 

(1) anan^it] reoorda of the parents of the 
student or aay Information eont&laed 
tbereia; 

CUj eoB&dentl^ letteri ftiwl itateffients 
of rt^EuiMSdaMos, whleh were plaad la 
t^ edu^lte^ t^Qs^m prior to Jmsimrf 1, 
2075. If suah letters or statement sn aot 
used tor piup<^i other than those for vhl^h 
they w^re ^eiflsaaf intended^ 

(ill) if tee Btudeat hu a^ned a wmtfwf 
of the BtudeBt's right 'of aotAss usde ihim 
lub^otloni Is af gordanee . with ayhparafr^h 
iC), oo&fldenUal rscoom^ndatl^s^ 

(I) f^apectinf admtelon to any eduda^ 
tiortfti B^mi or lutlluyoa. 

(II) fea^ftiBf an spplieatlon for employ^ 
meat, aad 

(HI) respecting the reeelpt of aa lidnor 
B¥ bsnorary recognition, 

(0) A Ktudenl or ft person applying for 
admUalon may waive his right ^ aeeess to 
oon&dantua siatemenU descried In ciause 
(Ui> ef iuhparftfraph (B)^ ene^pi that lueh 
waiver sh^l appif to rssosunendatioaa oaly 
if (1) tba a^^nt is, ypon requ«t, notified 
of ^e Buses of all ptmna making oonfia 
denttat fveommeadatlons and (11) iueh 
fecoms^adatfqhB are i^ed BOlely for the 
purpose for whleh they were speNEllleaiiy la- 
tsnded^ Bueh waivers may aot ^ fegurred 
Isle) as a eondltlsa for admlssloa to. recelpl 
of fiaaaelal aid from, or re«|p| of any other 
■ervies or benefits from luch ftgenoy or 
institution, 

(3) No funds sbal! be made ftvaiiabia un'^ 
der any applleahle program to any eduea> 
tlonal ageacy or institution unl^ Uio par» 
eats of Btudents wh^ are or have been in 
ftlterajftasa at a aehool of sucb agsacy or at 
Bueh ^ytutioa are provided an ep^rtunity 
Por a hearlBf Sy suoh ageney or Instjtutlem 
in aooordance with refulatlons of the ^ere-^ 
t^7, to chaUKg* tte ooatent of sueh Btu« 
desl-i edeoatloB raoerds. la ordw to insure 
that ^e rvyuf ds are not tnaeeurate, mislead^ 
lag, or otherwiie ia violation of the prty^y 
or other rlfhts of students, «hd to pivTid* 
an opportusity for the correetlori or deiatloB 
of any aueh iBaecuratc>. misleadlnf. or other* 
wise Inappropriate data ceataloed therein 
aad to Insert Into such reeords a written ei« 
plaiutioa of the pannta fn^ctlag the 
tent of iuch fe#Dr^. 

(3) Wat the pufpoMa of this Metloa tha 
term ''educational i^eney or Initltutlon'* 
means any public or prlvftte ageacy or luti» 
tution wtddh is the ri^ipient of funds under 
My appUcabte profram. 

(4) (A) For the purpose t of this aectlOB, ihm 
term "edudstlon fecsrda'* mean^ exoept as 
^ay bs provided otherwlae in mbpara^^h 
(B), thoea reEorda, fllee, do^tkmente, and dtber 
materia whieh^ 

(I) KBtaln iaformaii^ dlrecl^ relate t# 
a itudeat; and 

(II) an ^intfttsed by an •duoational 
ageacy or instltutioai of by a pnosi a^nf 
for au^ ageafy S¥ isMtutioni 



ployed 1^ aa eduoatlonai agency or Institu- 
tion biJt who are not In attendance at such 
Mssey or ^tl^tion, reoorda made and 
Batntaia^ in fbe aormal courie of bualnesa 
*hlrt folate excruslvety to such perfon la 
that ^laon's capacity as an employee and 
ftj* aot available for use for any other pur« 
ponei ar 

{ly) r^ords on a student who is li years 
age or older, fr is attending an instUu« 
^a of poatse^nduT education, whleft are- 
evftt^ or maintalhed by a physician, pay- 
ehlatrlat, psychologlit, or other recognlxed 
prof ea al o nal or paFa^prOfessional acting In 
kla pfofaelo^l or para-professlonal ca« 
^^tf, w ftssUting In that cftpaclty, and 
wblch are svated. msintalned, or used only 
to oQ^eotlon with the prevision of treat* 
meal to the student, and are not av&llable 
to ^yone other than pefBons providing such 
fitment; pruvlded, however, that iueh ree* 
orda oan be personally reviewed by a phyaU 
elan or other appropriate profeialonal of the 
Bfoident'a eholce, 

(5) (A) For the purposes of this section th# 
term "directory InformatlQn" relating to a 
student include the following! thestudent^s 
name, addr^, telephone listing, date and 
place of blf tb, iMjof field of study, partiojpa- 
ttea to offi0aliy raeognlzed aetlvltles and 
^^tt, weight and height of members of 
athleUe teams, dates of attendance, de^ 
ssd awardj received, and the most 
recent ptavtous ^ucationai agency or ln» 
MitutioB attended by the student. 

(B) Aay aducatloaal agency or isatltutlon 
making publid directory Information sball 
gi^ puhlio notice of the categories of ln« 
fej raat ioB which it has designated as such 
taf^rmatloa with respect to each student at- 
tend lag tha institution or agency and shall 
■Sow A reaaonftble period of time after such 
baa been given for a parent to inform 
the tostltution or agency that any or all of 
the lafsr^tion designated ihouid not be 
siJeaaid without the parent's prior cencrnt, 
(i) Far the purposes of this section, the 
term '^tudimt" Includes any penon with re- 
to wbom an educational ^ency or In- 
iMtutlon maln^lns ^uaition ~ records or 
paa^my tdentlflahle iuformatlon, but doea 
not tnoluda a pafHcia whs has not been |u 
ai^&^wea oe^ af ency or Institution, 

(b>(l) Mo tWB^ s&aU be made avaUabl# 
esd^ esy^plicabie progmm to any edu« 
&yonai aftsdy or institution w^ch baa ■ 
policy ^ ^miAm of permittinf the reieuo 
of Mw»ttfiffi reo^da (or p«f%naliy identlfi^ 
aNa Ufsrmation cdntelned ^epttn oihar 
y^B £Rf«Mfy ioforaatlon, m defised In 
pMipvpb (6) of BuEnectloB (a) ) of studeBta 
WBftoQt written oo^^at of their pv- 
ott W 9Sf Isdivkluai. agenofi or oi^aaiaft- 
than to the foliof^yig^ 
(Af^bMraeaool offi^ala^ ifloiudinf ^aeh^ 
the aducatloaal l^titutioa or la- 

BgvBcy w&o ban baaa 
1^ au^ a^acy ^ InflMtu^oB to 
^vo ie^MM9 srt^iannnal tnt^eBrt^ 



Not*! The Family Educational Rights and Privacy Act, Section 438 of the Gen- 
eral Education Provisions Act, 20 U.S.C. Sec. 12329 (1974) [as It appears in 
40 Fed. Reg, 1208 et seq., Jan. 6, 1975] 

This act covers access to and release of STUDENT RECORDS. 
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(M ) oScUls of Q^#f tttools OF sobosl 

tm^m ts e&rsll. upon @&dlUaa mmt the stu^ 

rec«i9ft ft Kipy Qf the r^ei^ if deslrf^, and 
eppoftualty for a heitriii# to eh&l- 
tfis content of Uit F«ae^; 

Cil) %hm Sscf^iifj, fill) is ^ffiiaistr*tly» 
wctlOQ 4£«(e) of thte Aetj, or <1tj SlAt* 
tisiam m% forth la pifkfr^h (3) of ttu sub« 

(D) ia eenneeesa with k ttudeafi »ppl|- 
CAtloa* fsf, or re^ipl ef, fiauslKl sSd^ 

iS) Stmts feod QaeiKii or KUthorttkH 
^ wbt^ tu^ toformfttlsa to 
E^ulTfld to be Rported sr dueieaed pufftissl 
to SUi* iteiatB Kdc^ted prks to NeT«ab«ir 

(P) of^nizftMoaa ssaductifis ■tudia 
or oa bahiyf of, ^yaeiasal a^aeles^ ia-! 
■tItutioBa for the purpose of dersloptng. 
▼sildKilaf. or ■dslnliterlag pndleyn t«ta, 
■dmj&ijterlnf itudeat &id pro^mast^ ud 
proTtaf iaitrueiioa, if tysh ciudlH ^ ooa^ 
dUEi^d la lUEh a syLsa«r u aoi permit 
tlu peffoi^ id#atia»|ioa of ■tudsate ^d 
their pari Bit bf peraoaj mthst mmn nptm= 
Matfttivei of tysh oriHiiaUoiM aad 
taform&tioa will be d«m^ed Msa ae 
loafer -Beeded for thm p^irpem tm imte& It ii 
ooadueted: 

(0) Mi^e^lllaff o^amileaft la otds ts 
mrff oyl th0U' ft^iedltlag fyagtloBa: 

(B) jpereate of k dtpendeat ttu^at of 
pftreata^ ma defiM ia oKtioa of ib« 
Attfs^ Bevtaue Cods of ISM,' sad 

(1) nh,j#et to refyUtiou of th«^ ^^fstt^ 
m ooaaeotlos wltt aa am&^nwf. uproprt. 
•t« penoa* the kaovf sdge of nieh y^^^ 
mmtloB to aeoeauiT to protaet t|» h«sl^ m 
9Mi9if of the studtat m other penoas. 

m No fuadj Mbmn h* aade etsU^le sa- 
Bpplleahle pfOfrmaT to aay eduatl^ 
Mvsej or lajututioa which h«s & p&Usf or 
pnetlGit of releulaf . or prerldiaf irrpii ^ 
uy pefKOAiiy idtaimahij iz^orSAt^ la 
•dyeailfis reoorda othtr Ihss directory ia^» 
Mii^, er M Ic psmit^ usds Btftsi^ 
(i) this BuhaeotifiB ualMfr^ e^-^-**** 

(A) then U wriUfls '^ngenl from U» 
■ludiat'i piftatfl ■pcelfyiaf records to bo 
releMedi the tweai for cueh nlekH. KQd 
« whoai, aad with m odpy of ^ resii^ to 
o* releiM to the nudeatii peicate Kad ^ 
■tadeat If deelred hj the ^na^ or 

(B) Ufdriaatloii If fyrDjidi^ la eom« 
pllaaa wl^ judkilftl order, or puzwimt ^ 
•ay Uwtully keued lubpoeaft, upoa oom^- 
t^a tbmt pftfeata tM the etudeati ere ssU* 
Sed of ell eueb drden or tuhpoau la ad - 
▼»ce of the eompll&aoe therei^^ ^ t&e 
edu»yoQjLt laetituiioa or ifeagy. 

(i) Nothtai eohtidaed la this ieotisa 
•hftU preclude euthofM repneeaMtea m 
(A) tte Somp^tjUar Oeae^ of the Oaited 
Otetaa, (Bj the SesvUryi iO} u adtfak^. 
t|v» heed of •& adystioa aceaey of f Di Ste^ 
•€iistloaBl authdrlttei tmm havlag fgriae to 
■tydaat or other reodrda wblch he neeei 
•W is ^aaeetloB vltt audit asd 

•taloattoa of M^^y ^pparted adMtloti 
propsaa^ or Ja eoaaeetlea wtth ^ aafar^ 
aaat of tha Meral leg al rcQyjnsaata whish 
nlata to each progimmpi Ffsv^ed, Thm% 

wmaa ^leetloa 4af paqoaaUy klea> 
tiaalila iMtaiatloQ m ^^Am^j authetiwd 
by Mat^ UVp isy date doUactad ^ 

SMI] he pmtseted la a m^^m whl£h 
wm Bdt permit the penoul Idffi^^aoa 
df Btydeata ud thetr parsBte 1^ eiher thu 
efflewa. M ra^m pffMaally iden^ 
^a^s dat« OsS be dM^ed whmi a© 
iset«f BMdsd ter such sydll sralya^B, a^ 
^!r!^L^ 1^ r^ulfl^seate. 

{*} <A) BKh tdusatMsl afsa^ or l^u- 



tfltloB ihall aaalatila a reeapd, ^spt with 
fcbs edaeetioa rEeords of e^h studeat, wh^h 
wUJ mdieiii« all lasividu&U <olh^ th-jg 
tha« speeded In pa^iph cn <AJ or 
■B^^^*^«>B} . Afiscls. gr OT^aJnaMoai whieb 
bsve mqutttcd m sbtalBed aoe«at ta e eta- 
deat's eduatioa reeoras mAins&istd by iruch 
ed^etieaftl efeaef or iBsiitutlos, uad wblsh 
wfll Isdlafce sp«etflesliy the itfttlaa^ la^r- 
that each such 0tf3os, ag^ncj, or sffs^ 
ai^tisa bu la obtalaini thu lafcmsatlsa. 
Bueb record af seoes ahaU be avsUahie oaly 
to pareato. to Ehe aeh^l t^eUj iLod hU 
aaayt&aU whs are respoasiblt for the syst^y 
of aueh records, aad to peraeni or orfaates* 
tisas aulher^ed la, sad yader the seadlttoM 
of. Eimuam (A) and (C) of psfagr^h (U as 
s mesas of audltiaf the opersttoa M U2s 
STate&o. 

(8) With fspKt to thto sybaeetioa, pef» 
soaal laforssstisB ahsil oaly he taaafen^d 
to a tbhd party oo the isBdItloa that s«^ 
party wm aot perslt say other party to 
hsTs ts auch IsfoiTsstloB without the 

wflttea ooaaeai of the pi»ay of the studeat. 

(o) l^e ieeret«7 ahsU adopt appropriate 
r^uiatioas to protect the rlghu af pfirscy 
of Mudeata sad their fasoUla la ooa^cUoa 
with toy BUr?eyB or dats-fstherlBg actl^U 
t KB^g gaduoteq. ssslated, or authorlad by tho 
S^3^tai7 or aa sdiiilals^tlve head of sa 
educatlOB ageacy, R^ulstloas sstsblUhed 
uhdef this subaectioa ahsU lacluds pro^ 
▼toloas ooatroitlag the um. dtoseialutioa 
sad prdtectioa ^ such data. Ho nmey or 
dste^fatheftaf astiTitla BbsU be ooaduoted 
by ^ Sa^l^, or sa admlai3t»tlve hasd 
of as edystloa M^agy yodef sa applicable 
pio^am^ aaleaa such actlritlaa ayth9> 
^d by tew. 

(d) Fof the pufpoas of thto aaetloo^ ^aa. 
mr a studeat bAs attslaed eifhteeB years of 
age, or y attsadiag u tsatitiitloa of post^ 
^^n^mff eiuatl^ vbe perByaaioa s ssa^ 
aeat r^ylnd of sad the rigbta ss^orded to 
the psreota of the stydeal tti^ mwr^itmf 
^ requuvd of se€ofded to ^ 
i^ydeat. 

<s1 ifs ffmda sb^l he msds anUahis 
BBdw BBy sppllpahle proffsm to any edu€^ 
i^Ml a^agy & lastltytidB aals such 
sgeo^ or iastltyi^B lafsr^ tzw psreate 
^ studea^i o? Uie studsota. if they tr* 
aigbt^a yean of age or older, or are attead- 
lag la iBstltiltloB of poataeooadsJ? edyaa^ 
tIpB, ^ the rigbte a^Eorded them by thta 
^iloa^ 

if) Thm ^oreteryi or sa admtalstFatlre 
aMd ef ma educa^oa afaaey, f^aii t^t sp« 
pr^rlste aetloi» to eaf^^ pro^laloas of tbJa 
■aolloB uid %s dMi wUh vioiatione of ^Is 
^tlda. ^oordiBg to the prortsioBa of thli 
Aet. eioapt that scttoe ^ tai^Bate aatfst^ 
m^m wmj be ^ea saly If ths Bs^tmrf eada 
there baa beea a fwlure to o^ply wt^ W9 
pftmaloas of tUa aectloa. and he hM deler^ 
slaed Ihsi ^smplluGe ctoaet be emfsd by 

<g} ^e Bm^tawf^^ MtsblLA or daate» 
ests sa oiBoe mss ratisw board with^ Sm 
npartarai of AHl|h. WAMmUtm, asd Wel- 
f af» for the pu^^ ^f laTiatifatteg, proesM^ 
Ihfp re?lewiag, sad sdJudiesVlBi iri^Ua^aai 
of mm pfovlaldtt of this ae^loa aa€ ^m- 
ptstata whi^ say be filed eeasralat allwed 
vioiAtioai this seetloa, Eie^t for tha 
eeadaet of hwlaes. aoae et the f^ctt^ 
©f the B^eterr Uad« tlUa ia^tloa ^mU bm 
carried out la any of the regional ofiges of 
such Deptftmeati 
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tULiS AND tlGULATlONi 



Regulations for the 



Family Educationai Rights 
and Privacy Act of 1 974 



SUBTITLE ;^Df PARTMENT OF HULTH, 
EDUCATIONp AND WELFARE, GENERAL 
ADMIN iSTHATION 

PART »-=PRlVACY RlGHTi OF 
PARENTS AND STUDENTS 

Final Rul« on Edueation Rt€ords 



Subpart A^i^efMrttf 
99.1 Appllcsbllltj Of p&rt. 

90 A Student flghtli. 

FOfmul&tion of l^tituiisnBJ pollcf 

^.8 Annual netlfleatlon of rtgbta, 
99.7 Limitation wal7^?, 
99 J Ftfs. 

Subpart B^lnspe^ten mnd Rivlcw ef Edycsllen 

99.11 Right to iiwp^t sad rf¥ltw cduosktlon 
recQfdfl, 

Limitations on tight to Inspect &nd 
review education ftcords &t the 
postsecondary le^H. 
99.13 Limitation on d^tmcMon of edUC&> 
tlon reeoFda. 

99.20 Request to amend education rofiorda. 

99.21 Right to a hearing. 
99.23 eohduet of the hpaflnf . 

Subpart D-^lB£lo«yn ef Psreenally idsntiflabM 
inf ofmatien Wrwrn Education RKSrdi 

99.30 Prior gonscnl for dL^Iosure required. 

99.31 Prior consont for dlsglssure not fe^ 

quired. 

99.32 Record of dl^elo^ures required to b« 

mnlntained. 
Limitation.^ on fOdUcioRure, 
conditions for didcloeure to efflcis^ 
of other Rchools or school sfsf^mg. 
99.35 DUolosuro to certala Federal and 
State offlcinU, 

99.33 Conditions for dUcIssure In haaltb ^ 
Safety erriergencie^. 

Conditions for di^clOKure of directory 
information. 



99.33 
99.34 



99.37 



Subpart E^HInfBreflrfi«f4 

99,60 Office and review board* 

DO 61 Con met with State Of lav. 

99.33 Reports and records, 
99J3 Complaint procedure, 

99.34 Termination of fundlsg. 

99.35 Hearing procedures. 

99.66 Heari&f before Panel or a Hearing 

Offleef » 

99.67 Initlai deoUlon' final decl^loG, 



Avmommt Sec. Fub. L. 90=247. Titi© 
IV. M ameaded, eS SU,% §71=S74 (20 UM C. 
l^mg) usltss otherwise noted. 

Subpart A^SenMi 

I 90. 1 Appllciibllliy of pan* 

(a) This ^rt appU^ to aU edueatisnal 
ag^cits or InstltnUons to which fun^ 
are made aviillable under any Federal 
Iprogmm for which the U.s/ Corned- 
sloner of EducaUon haa adminlatrative 
responsibUJ^, aa speelfled by law or by 
delegation of authority pureuant to law/] 

(20 U.B.C. 1230, 13321) 

(b) This part not apply to aa 
educational sgengy or Institution solely 
btcai^ studente attandtog that non- 
monetoiy agsncy or institution nceSve 
benefit under ont or more of Uis Fed- 
erai programs referenced in paragraph 
(a) of thlJ sectionp If no funds tinder 
th^a progru^ &te made available to the 
agency of InsUttttios itself, 

(c) For the purpQ^ of this parti funds 
wiU b© comids'ed to have been made 
av^yiable to an agency w iBstlfcuticm 
wh^ funds mider one or more of tot 
pregrama referenced in ^mgraph Ca) 
of Uiis secyoni tl) Aie provided to ttit 
agency or institution by grant, c^trmct, 
sub^antj or subcontaact* or (2) are pro- 
vided to studeflts attmding the ag^ey 
or Institution and the funds taay be paid 
^ toe agency or institution by tooee 
students for ^ucaUonal puipoaei, such 
as ui^er toe Basic Educational Oppor- 
tunity Qrasts Frogmm and toe Guar- 
antee Student Loan Program CTlti^ 
ly-A-i and IV-B, respectively, of the 
Higher Education Act of 1965. as 
amended) , 

(30 UJ.C, 12^f) 

(d) Exfcept aa otherwise specifleally 
provided, tois part appli^ to education 
records of students who are or have been 
in attendance at th^ educational agency 
or institution which maintains the rec- 
ords < 

/30 U.S.e. 12321) 

Tile purpose of this part is to set f orto 
r^ulremente governing the protection of 
privacy of parenta and studente under 
section 438 of toe Mneral Education 
Provisions Act, as amended, 

(30 U.S.a. I232g) 

g 99.3 Doriniliofu. 

As used in this Part: 
'*Act*' m^ns the General Education 
^ovisions Act, Title IV of Pub. 90-247* 
emended. 

"Attendance'* at an agency or institu- 
tion include, but is not limited to: (a) 
attendajice in pei^on and by corr^pond^ 
^ce, Mid ib) the period during which 
a person is working under a work-study 
program. 

"Commissioner'* means the U.S, Com- 
missioner of Education. 

(30 U.3.C. 1232gj 



deflt: the student's name, addre^, tcU 
ephtme number, date and place of blrto. 
major field of study. partleiDation In of- 
flcl^:^ recognised actlvltiei and ipory, 
weight and height of members of athletie 
t^mj. dates of attendance, degree and 
awards received, the most recent previous 
educational agency or institution at- 
tended by toe student, and otoer similar 
info naia tlon. 

(20 D3.a 1201g(a)(a)(A)) 

"Dmclosure" means wnnitting acc^ 
or the release, tracer, or other com- 
munication of education recorta of the 
student or the personally identiflable in- 
formation contoined therein, orally or In 
writing, or by electronic mmns, or by 
any other meaJis to any party. 

!20 VS C. 12a2f (b) (1 j J 

''EducstionaJ institution" or "educa- 
tional agency or insutution" means any 
public or private agency or institution 
which is toe rteipient of funds under 
any Federal program referenced in 
I 99.1(a) . The tenn refei^ to toe agency 
or institution recipient as a whole, in- 
cluding all of iti comjsonents fsuch as 
schools or departinente in a university) 
bM shaU not be read to refer to one or 
moi^ of toese components separate from 
toat agency or institution, 

(20 C.ac. 1232i(a){3)) 



"Dir^tofy information** include toe 
fcdlowlng Information relating to a stu^ 



'^Education records*' (a) means those 
records which: (1) Are directly related 
to a student, and (2) are maintained by 
an educational agency or hisututlon or 
by a party acting for the agency or in- 
stitution. 

cb) The term does not include: 
CD Becords of li^tructionai, super- 
visory, and administrative personnel and 
educational personnel anciUary toereto 
which: 

<i) Are in the sole posseasion of toe 
maker toereof, and 

(li) Are not accessible or revealed to 
any other Individual except a substi- 
tute. For toe purpose of this deflnltlon, 
a "substitute" means an individual who 
performs en a temporary basis toe duties 
of the Individual who made the record, 
'and does not refer to an individual who 
permanenUy succeeds the maker of the 
record in his or her position, 

(2) Records of a law enforcement unit 
of an edueational agency or institution 
whlah are: 

f i) Maintained apart from 'the records 
described in paraffraph (a) of this defini- 
tion: 

cli) Maintained soleiy for lav/ enforce- 
ment purposes, and 

Ull) Not disclosed to individuals other 
than law enforcement officials of the 
same jurisdiction; Provided, That educa- 
tion records maintained by the educa- 
tional agency or Institution are not dis- 
closed to toe personnel of the law en- 
forcement unit. 

(3) (i) Hecords relatinf to an individ- 
ual who is employed by an educational 
agency or institution which: 

(A) Are made and maintained in tot 
hoimal couiBt of bMnm; 



Note I These long-awaited regulations were published on June 17, 1976 — too late 
to include any extended commentary in this Supplement . The Federal Register , Vol. 
41, No* 118 (June 17, 1976) Includes eight pages of summary comments and HTE^Wp re- 
sponses (pp, 24662-24670) » The Secretary of H*E,W, emphasizes In Introductory com- 
ments that while these are final regulations effective as of June 17, 1976, the De- 
partment intends to invite comments on the regulation and its operation during a 
ninety day period cotmnencing July 1, 1977 In order to determine if changes In the 
regulacldn or the statute upon which it is based are necessary or appropriate* 
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(B) Belatt txclusively to the individ- 
uai in that individuars capacity as an 
employee, and 

(C) Are not available for use for any 
Other purposi. 

(ii) This parmrflph does not ^pply 
to records relatinK to an individual in 
aUendance at the agency or institution 
who 13 employed as a resulE of his or her 
status a studenc. 

(4) Becorcls relating to an eli-ibls 
sUident vvhich are: 

<i) Creatrcl or maintained by u phy.^i- 
clan, psychiatriEt. psychologUt! or oUier 
recognized professional or paraprof^^ 
i^onal HCLin^ in his or her protf.sjjonal or 
pamprofessional capaeity, or asjistinrr >n 
that capacity: 

(ii) Created, maintained, or used only 
In connection wiUi the provl^iun uf treats 
inent to the student, and 

(iii) Not dinclnspri tn ^nvon^ ofh^r 
than individuals providing the treat- 
ment: Provided, That the records can be 
pei^orially reviewed by a physician or 
other appropriate professional of the 
student's choice. For the purpoiie of this 
definition, "treatment** does not include 
remedial educational activities or activU 
ties which are part of the program of 
instruction at the educayonal aaeney or 
in_stitutiun. 

<5) Records of an educational agency 
or institution which contain only infor- 
mation relating to a person after that 
person was no longer a student at the 
educational agency or instimtion. An 
example would be information coUected 
by an educational agency or in.^titution 
pertaining to the accomplishnientj of irs 



(20 iJ3ngi;a)(4)) 

"Eligible student'^ meatu a student 
who has attained eighteen ^ears of ai^e, 
or is attending an institution of post^ 
secondary education. 
(20 us e. I23ag(d)) 

"Financial Aid*\ as usrd in § ODJlia) 
(4), means a payment of lu/icls provided 
to an individual Cor a payment in kind 
of t^vnj^iole or intangible pronerty to th^ 
Individual which is conditioned on the 
individuars attendance at tin edijcational 
agency or insUtuMon. 

^ Institution of postsenondai?/ educa- 
tion" means an institution which pro-' 
vldes ediuulion to students beyond the 
secondary school level; '^secnntiaiy 
school lover' ni^nms the educational levt'I 
(not bt^yond grade 12 > at whirh ?,.'conc!- 
ary education U provided, as deter- 
minrr^ und:r^tf\tp law. 

(20 V H a l ilZUf^) ) 

"Paner' nit.^an^i the body wai»-h wjil 
nd'Udtcate qabvs under procedures set 
forth in n DD.n>-D9.67. 

"Panmt" includes a parent, a guardian, 
or an individual acting as a parent of a 
student in the absence of a parent or 
LTJardian, An educational agency or in^ 
stitution may presume the parent has 
the authority to e-Merclse the rights in- 
hcrent in thy Act unless th? agency or 



RULiS AND RIGULATIONS 

institution has been providid with evi- 
dence that there is a State law or yourt 
order governing such matters as divorce 
separaUon or custody, or a legally 
binding instrument which provides to 
th^ CQUtrary. 

' Party" means an individual, agency, 
institution or ortranizatiori, 

120C8.C. i2.23^ih)(4){A)) 

*'Perst3nnIly identinabl^" means tliat 
the data or information mcludi^s v^) tlie 
name of a &tudcnt, the ...udent*s parent, 
or othsr larnily nicmber,. ib) the address 
of the student, (c) a personal identifier, 
such as the students social security 
number or student number, fd) a li.st 
of personai charactori^tics which would 
make ti^e stiidcnt*s identity eL\siIy trace- 
able, or fe) other Infjrmution whlcli 
would nmke the student's identity easily 
traceable. 

(20 U.S.C. I232y) 

•'Hecord'* means any informatujn or 
data recorded in any medium, includinsf. 
but not limited to: handwriting, print. 
iape?i. dim, microfilm, and microfiche. 

(20 use. 1^32g) 

•■Secretary** means the Secreuiry of 
the U.S. Departrnt'nt of liealiri, Kduca- 
tion, and Welfare, 
(20 US. a \2ms) 

/^Student" (a) inciudes any individual 
with respect to whom an educational 
agency or inslilution maintains educa- 
tion records. 

(h> The temi does not include an in- 
dividual who hm not been in attendance 
at an cd(iGatiouL\l agency or institution. 
A person who has aiiplfed for admission 
to, but hrx^ never been in attendance at 
a componunt uidt of an in.Ltitution of 
postJecondary education (such as Uie 
various colleges or schools which com- 
prise a imivcrsity), even if that indi- 
vidual is or has been in attendanne at 
anotlier component unit of that institu- 
tion of po"\tsecoudary education, is not 
con.>i^ered to be a student with respect 
to the compouent to which an aopUca- 
tion for aumlssinn has been made.' 
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fa) For the purpo^rs of this part, 
v henyver a sUide.it has attainnd eight- 
een yei>vs of ai^e, or is attending an in- 
ruMi:;on or post:.gcoiidai'y education, the 
mht^ acnordrd to and the consent re- 
ciuircd o: the p:uent of the litudent shall 
Lnereartnr only hv accorded to and re- 
fju:rt-u or ui- eli-ible student. 

^b) Tnt? ^tatu^ olimble student 

a aop*jncU^nK of ids or hor parenfc^^ for the 
piinio^es of f 9DJH*a) (S) dres not other^ 
wt^e nfTt^ct the HuhM accorded fo and 
the ron^^ent rcquin'd of the eligible stu^ 
u^mt by fuiayrnph fa) of this section. 

^Ufii of the Act and the 

.cgUaatiouM in thi^ part shall not be c»n- 
.tiuert to preclude educatlonaJ agencies 
or ptitutions from according to stu- 
deny nght^ in addition to those ac^ 
cordc^d to paienis of students. 



§ 00,5 Form«1iii»«„ of institutional pol- 
icy ;md |jnjce«lijrcg. 

(a) Each educational agency or insti- 
tution shall, consistent with the mini- 
niuni reqidrenitjnts of section 433 of the 
Act and this part, lormulate and adout 
a policy of— 

<1) Informing parents of studgntiA or 
engible students of their rigliU under 

(2> Pernutting parents of students or 
eli^'ible students to inspect and review the 
education records of the student in ac- 
cordrLnce with § 09.11. including at least; 

u> A statemgnt of tlie nrocenurf? to be 
followed by a parent or an eligible stu- 
dent who renuests to Inspect and review 
the education records of the student; 

(it) Withanunderstnndim^ that it may 
not deny access to an education record, a 
description of the circumstances in 
which the agency or institution feeU it 
has a legitimate cause to deny a request 
for a copy of such records; 

iiii) A schedule of fees for copies and 
(iv) A listini? of the types and ioca- 
tloiis of education records nutlntained by 
the educational agency or infitifcution 
and the titles ajid addresses of the oin- 
cials responsible for those records; 

<3> Not disclosing personally identifi- 
able information fi'Om the education rec- 
nrds of a student without the prior ^Tit- 
ten consent of the parent of the student 
or the elimble student. excepC m other- 
wj^e permitted by j| OMl and 99 37^ the 
policy shall include, at leasts (i) A state- 
ment of whether the educfttional agency 
or institution will disclose personally 
Identifiable information from the educa- 
tion records of a student under 1 0031 
(aXl) and, if so. a speuification of the 
criteria for deferndnin^ whirh parfriefl 
are ^-saliool ofnciak'' and what the edti- 
cationHl agency or institutl^ n considers 
to be a "legitimate educational interest** 
and (ii) a specificatinn of the personally 
identifiable Information to be designated 
as directory information under ^ nD"i7' 
(A) Maintaiiiing the record of "disclo- 
sures of persooaHy identifiHble informa- 
tion from tlie education records of a stu- 
dent required to be maintained by § 99 3 ? 
and permittinir a parent or an eligible 
student to inHpect that record; 

io) Froviding a parent of the student 
or an rlmih^e student; with an ooportu- 
mty to seek the correction of edueaHon 
recorcU of the rtlident throutrh a reqii^sc 
to amend the records or a hearing under 
subpart C, and permitting the pa^^nt 
of a student or an olii^ible student to 
p.ace a statement in the ediication rec- 
ords of the student as provided in 

(b^ The pi^licy required m be adopted 
by paragraph (a) of this section shall 
DD m writing and copies shaU be made 
available upon request to parents of stiN 
dents and to ellRible students, 
120 u s a 1232^ (R) and (f) J 
§ OO.Cy Afiiuuii iiolinc4ill.>ii of rliiliH, 

(a) Each edfjcatlonal urtency or in- 
stitution shall give parents of students 
m atlendanco or eligible sfudents in afc^ 
tendance at the agency or Jnstitutioii 
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annual noUca by such means aa are rea- 
sonably likely to inform them of the 
f ollowinf : 

(1> Tneir rights under secUen 438 of 
the Act, the regulatioas In this part, and 
the policy adopted under | gpj; the no- 
tici shMl ^so inform parents of itudents 
or eligible studente of the Ij^ationi 
where copiei of tht policy may be ob- 
tained; and 

(2) The ri^t to file complaints under 
199,63 concerning alleged failure by 
the education^ agency or institution to 
comply wlUi tee rtcjuireniints of lection 
438 of Uie Act and this, part. 

(b) Agencies and institutiona of ele- 
mentary and secondary education shall 
provide for the need to efrectlvely notify 
parents of students identifled as having 
a primary or home laniruage dther than 
Engliah. 

[20 VM^C. i232g{i) ] 
i 99^,7 Limlt«tioi^ on waivofs. 

(a) Subject to Uie llmilations in mis 
sactlon and § §9,12, a parent of a student 
or a student ms^ waive any of his or her 
rights under- sectiDn 43S of the Act or 
this part, A waiver shall not be valid 
imless in writing and signed by Uie par- 
ent or student, aa appropriate. 

(b*> An educational agency or institu- 
tion may not require that a parent of a 
student or atud^t waive his or her rights 
mider s^Uon 438 of the Act or this part 
This paragraph does not preclude an 
educational agency or institution from 
requesting such a waiver. 

(c) An individual who is an appUcant 
for admission to an institution of post^ 
iecondary education or is a student in 
attendance at an insutution of postal- 
ondary education may waive his or her 
right to inspect and review confidCTiUal 
lettai^ and eonfidentlal statements of 
recommendatioa d^cribed in | 9942 (a) 
(3) except that the waiver may apply to 
conAdential letters and statements only 
if : ( 1 ) The applicant or student is, upon 
request, notifled of toe nam©s of all in- 
dividuals providing the letten or stats- 
ments; (2) the letters or statements are 
used only for tiie purpose for which th^ 
were origlnaUy intoided, and (3) such 
waiver is not required by the agency or 
institution as a condition of admission to 
Of receipt of any other service or benefit 
from the agency or institution. 

(d) All walvera under wragraph fc) 
of this section must be executed by the 
Individual, regardless of age* rp,ther than 
by the parent of tiie individual. 

(e) A waiver under this iectlon may 
be made with respect to sp^ifled clasi^ 
of: (1) Education records, and (2) per- 
sons or Institutions, 

(f) (1) A waiver under thJi^ section 
may be revoked with respect to any ac- 
tions occurring after the revocation, 

(2) A revocaUon under ttils paragraph 
must bo in writing. 

(3) If a parent of a student executes a 
waiver under WUs section, toat waiver 
may be revok©i ^ the student at any 
time after he or she become an eligible 
student, 

mvM.c. mm»^ii) m mm coi 



§99 J Fm. 

(a) An educational agency or inatitu- 
tlon may charge a fee for copies of educa- 
tion records which are made for Uie par- 
ent of atud«ita, studente, and eligible 
studente under section 438 of the Act 
and ^ia part; Provided, That the fee 
does not effectively prevent the psrente 
and studente from exercising their right 
to inspect and review those records. 

cb) An educational agency or institu- 
tion may not charge a fee to search for or 
to retrieve the education records of 
student. 

{2P U.S.C. 1232g{a) {i) j 

Subpart B^lnspactlon and Review of 
Education Records 

§ 99,11 RIpht lo inspect and revit'w edu- 

(a) Each educational agency or in- 
stitution, except as may be provided by 
I 9043, ahaU permit ttie parent of a stu- 
dent or an ^igible student who is or has 
been in attendwice at the agency or In- 
sutution, to Inspect and review the edu- 
cation records of the atudent. The agency 
or institution shall comply witi a requ^t 
wiUiin a reasonable period of time, but in 
i» ^se more than 45 days after the re- 
qu^t has been made. 

(b) T^ie right to Inspect and review 
education records under parairaph (a) 
of this section includea 

Cl) The right to a resDonse from the 
educational agency orlnstitutlon to rea- 
sonable requ^ts for explanations and 
interpretationa of the records: and 

€2) The right to ob^n ^pi^ of the 
record from the fducatlonai agency or 
Institution where failure of the agency 
or institution to provSe the copies would 
effectively prevent a parent or eli^ble 
student from exercising the right to In- 
spect and review the education wcor^. 

Cc) An educational agency or institu- 
tion may pr^ume that either ^rent of 
the student has authority to inspect and 
review the education records of ttie stu?- 
dent unle^. the agency or institution has 
been provided with evidence that there 
la a legally binding Instrument or a State 
law or court order governing such mat- 
tern is divorce, separation or ciL^tody, 
which provides to the contrary. 

§99^12 Limlialions on right to Inapvci 
and rvview education records at tho 
poalitdeondary loyi^K 

(a) An institution of posteecondary 
education li not require by oection 438 
of ttie Act or this part to permit a atu- 
dent to inspect and review the following 
records : 

(1) Financial records and statements 
of their parent or any infonnation con- 
tained therein; 

(2) CDnfldential letters and conflden- 
tiai statements of recommendation 
which were placed In the education 
rccorda of a student prior to January 1, 
1975^ Provided, ITiat: 

Ci) Th^ lettfm and statements were 
solicited with a written assurance of con- 
fldentiallty, or sent and retained with a 
documented understanding of conflden- 
tlalib^, and 



CU) The Umm and statements are 
i«ed onl5^ for the purpose for which they 
were gpeciflcallj intend^ ■ 

(3^ Confldential letters of recommen- 
dation and L^nfldential statements of 
recommendation which were placed in 
the education records of the student 
after January* 1, 1975; 

Respecting admLssion to an educa- 
tional institutions 

(ii) R^pecting an application for em- 
ployment, or 

< iii) R^pecting the receipt of an honor 
or honomry recognition; Promded, That 
the student hi^ waived hia or l»r right 
to inspect and review Uiose lettei^ and 
statements of .recommendation under 

(20 U.S.C. 1232g(a) f 1) (^j ) 

<b> If the education records of a stu- 
dent contain information on more than 
one itudent, the parent of the student or 
the eligible student may inspect and re- 
view or be informed of only the specific 
information which pertains to that 
student. 

(20 use. i232Bfft) (1 } iA) \ 

i 99,13 Llmilation on do^lFiirtlon of 
education fceords* 

An educational agency or institution 
is not precluded by section 438 of tlie Act 
or this part from deatroying education 
records, subject to the following excep- 
tions: 

i&i The agency or institution may not 
destroy any education recorda If there is 
an outstanding regu^t to inspect and 
review them under i 99.11: 

Cb) Explanations placed in the educa- 
tion record under 1 99,21 ahall be main* 
tained aa provided in § 99421 (d), and 

ic) The record of access required under 
I 99.32 shall be maintiilned for as long 
as the education record to which It per- 
tains is maintained. 

(20 use. 1232g{f j) 

Subpart Amendment of Education 
Record 

§ 99,20 RfMfiirnf to anirnd rdiication 

( a ) The parent of a student or an eligi- 
ble itudent who believea that information 
contained in the education records of the 
atudent la Inaccurate or misleading or 
violates the privacy or other rights of the 
student may request.that the educational 
agency or Inatitutlon which mRlntains 
the recorda amend them. 

Cb) The educational agency or insti- 
tution ahali decide whether to amend the 
education recorda of the student In ac- 
cordance with the requeat within a rea- 
sonable period of time of receipt of the 
request 

(c) If the educational Bgency or mati- 
tution decides to refuse to amend the 
education recorda of the atudent In ac- 
cordance with the requeat It shaU so in- 
form the parent of the student or the 
eligible student of the refuaal, and advise 
the parent or the eligible student of the 
right to a hearing under I 90JL 

(20 UM.C. lagggCa) (2) 1 
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§ 99.21 Right to a heaFtfii, 

(a^ An edues.tlonal agenny or in^stitu- 
tlon shall, on requ^tp prDvide an oppor- 
tunity for a hearing in order to chaUenge 
the content of a itudeht*s education rec- 
ords to Ui4ure that information in the ed^ 
ueation record.^ of the student is not in- 
accurate, misleading or othervvise in vio- 
lation of the privacy or other rights of 
students. The hearing shall be conducted 
in aecordance with I 99.22. 

(b) If. as a result of the hparing, the 
educational agency or institution decides 
that the information is Inaccurate, mU- 
lading or othert^ise in violation of the 
privacy or other rights of students, it 
shall amend the education records of the 
student accordingly and so inform the 
parent of the student or the eligible stu- 
dent In writint, 

<o) If, aa a result of the hearing, the 
educational ogency or Imtitution decide 
that the information is not Inaccurate, 
misleading or otherwise in violation of 
the privacy or other rights of students, 
it shall inform the parent or eligible stu- 
dent of the right to place In the educa- 
tion records of the student a statement 
commenting upon the Information In the 
education records and/or setting forth 
any re^ons for disagreeing with the de- 
cision of the agency or institution. 

(d) Any explanation placed in the ed- 
ucation records of the student under par- 
agraph fc) of this section shall i 

(1) Be maintained by the educational 
agency or institution m part of the edu- 
cation records of the student as long as 
the record or contested portion thereof is 
maintained by the agency or institution, 
and 

^2) If the education records of the stu- 
dent or the contested portion thereof is 
disclosed by the educational agency or 
institution to any party, the explanation 
shall also be disclosed t-o tjiat party, 

120 D S C. i2S2f (a) (2) ) 
i 99^22 Conduct of the hearing. 

The hiring required to be held by 
i99.2Ua) shall be conducted according 
to procedures which .^hali include at lea.^t 
the following elements: 

fa> The hearing shall be held within a 
reasonable period of time after the edu- 
cational agency or Institution has re- 
ceived the requ^t, and the parent of the 
student or the eligible student shall be 
given notice of the date, place and time 
reasonably In advance of the hearings 

(b) The hearing may be conducted by 
%fiy party, Including an officlnl of the 
educational agency or Institution, who 
does not have a direct interest in the out- 
come of the hearing: 

(c) The parent of Vhj* student or the 
eliglbie student shall be aflrordcd a full 
and fair opportunity to present evidence 
relevant to the issues mlsed under § 99.^ 
21. and may be assisted or represented by 
Individuals of his or her choice at his or 
her own expense, inciuding an attorneys 

fd) The educational agency or institu- 
tion shall malce its decision In writing 
within a r^onable period of Ume after 
the conclusion of the hearing: and 



i t) The decision of ttie agency or instl' 
tution shaU be based solely upon the 
evidence presented at the hearing and 
shall Include a summary of the evidence 
and the reasons for the decision. 



{20 use. l2J2y{a)(2)l 

Subpart D— DisclOfure of Perionalfy Idtn* 
tifiible Information From Education 
Records 



1 99,30 Prior « *i|i^riil for d 
quirrd. 

^3 > ! 1) An educational agency or instl- 
tution shall obtain the written con^^ent of 
the parent of a student or the eligible 
student before discl^lng penonally 
identiflible Information from the educa- 
tion records of a student, other than di- 
rectory Informs tion, except as provided 
in s 99.31, 

(2) Consent is not required under thi.3 
section where the disclosure is to ci> 
the parent of a student who Is not an 
eligible student, or (11) the student him- 
self or herself. 

(b) Whenever written consent is re- 
quired, an educational agency or institu- 
tion may presume that the parent of the 
student or the eligible student giving 
consent has the authority to do so unless 
the agency or institution has been pro- 
vided with evidence that there Is a le- 
gally binding Instrument, or a State law 
or court order governing such matters as 
divorce, separation or custody, which 
provides to the contrary. 

(c) The written consent required by 
paragraph fa) of this section must he 
signed and dated by the parent of the 
student or the eligible student giving the 
consent and shall include' 

(1) A specification of the records to be 
disclosed, 

(2) The purpose or purposes of the 
disclosure, and 

<3) The party or cla^ of partis to 
whom the disclosure may be made, 

(d> When a disclosure is made pur- 
suant to paragraph ra> of this section, 
the educational agency or institution 
i^hall, upon requesL provide a copy of 
the recnrd which is disclosed to the par- 
ent of the student or the eligible student, 
and to the student who Is not an eligible 
student if so requeated by me student*! 
parents. 

{20 U,SC= i3a2g(b)(i) ftnd (b)(2) (A)] 

1 99*31 Prior rariM-nt for tljiicluf^ijrc noi 
F^quired^ 

^a) An educational agency or Institu- 
tion may disclose personally identifiable 
Information from the eduction records 
of a student without the written consent 
of the parent of the student or the elJgi^ 
bie student if the disclosure is— 

(1> To oUier school officials, include 
ing teachei^, within the educational in- 
stitution or lodl educational agency 
who have been determined by the agency 
or Institution to have legitimate educa- 
tional interests; 

^3) To officials of another school or 
school system In which the student seeks 
or Intends to enroll, subject to the re- 
quirements set forth in § 99,34, 



(3) Bubject to the ^ndiUom set forth 
in 1 99.35. to authorized repr^entatives 
of: 

(1) The Comptroller General of the 
United Stat^, 

(ii> The S«retan% 

(iii) The Commissioner, the Director 
of the National Institute of Education, 
or the Assistant Sccreta^ for Education, 
or 

<iv) State educational authorities: 
<4) In connection with financial aid 
for which a stydeni has aK^iied or which 
a student has received; Provided, TOat 
pei^nally identifiable liiforaiation from 
the ^ucatlon r^ords of Uie student may 
be disclosed only aj may be nec^san^ 
for such purpoaes as : 

U> To determine the iligibility of the 
student for flnanclal aid, 

(ii) To determine the amount of the 
AnanciaJ aid, 

nil) To determine the conditions 
which win be imposed regarding the fi- 
nancial aid, or 

(iv) To enforce the terms or condi- 
tions of ttie financial aid: 

(5) To State and local officials or au- 
thorities to whom information is specifi- 
cally required to be reported or disclosed 
pursuant to State statute adopted prior 
to November ip, 1974. This subpara- 
graph appli^ only to statute which re- 
quire that specific information be dis- 
cl^ed to State or local offleials and does 
not apply to statutes which permit but 
do not require disclosure. Nothing in 
tills paragraph shall prevent a State 
from further limiting the number or type 
of State or local ofncials to whom di- 
closurcs are made under this subpara- 
graph; 

C6) To organ izatioi^ conducting 
studies for, or on behalf of, educational 
agencies or institutions for the purpose 
of developing, validaUng, or adminis- 
tering predictive testa, adminiaterlng 
student aid programs, and improving 
Instruction; Provided, That the studlas 
are conducted in a manner which will 
not permit the pemonal ideiitifleatlon of 
students and their parents by Individ uaLi 
other than reprteentatlves of the orga- 
nization and the Information will be de- 
stroyed when no longer needed for the 
purposes for which the study was con- 
ducted: the term '^organisations** in^ 
eludes, but is not limited to* Federal, 
State and local agencies, and indopcna- 
ent organizations; 

C7) To accrediting organizations In 
order to carry out tiic ir accrediting 
functions; 

(8) To parents of a dependent stu- 
dent, as defln^ in section 1S2 of the 
Internal Revenue Code of 1954 ■ 

(9) To comply with a Judicial order or 
lawfully Issued .subpoena: Provided, That 
the educational agency or Institution 
mak^ a reasonable effort to notify the 
parent of the student or the eligible stu^ 
dent of the order or subpoena In advance 
of compliance thererlth : and 

(10) To appropriate parties in a health 
or safety emergency subject to the con* 
ditlons set forth In § 99,36. 
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(b) This s^tion aiall not b€ censtrued 
to requlrs or preclude dlsclosu^ of any 
P^rsonaUy identlflable in/ormation from 
thg c'diieation re^rds of a sludeat hj an 
editcation^ i^enej er Ins^faitJon to th© 
parties ^et forth in paragraph Ca) of this 
seetion. 

[20 u s e. i232gCb) (1) ] 

§ 99,32 Rerord of diacloftures rrqulfrd 
to ^ ni&inlajtiEd. 

(a) An educational Eg^cj or Institu^ 
tir'n ^haU for each request for and ^ch 
dL^closure of pOTOnaUj Identiflabli ln« 
forniatlDn from the education records of 
a student, mamtaln a record kept wltti 
the education reeords of the student 
which indicates i 

(1) The parties who huve regu^ed 
or obtained personally Idsitiflable lnfor= 
maticn from the odu^tlQa records of toe 
student, and 

(2) The legitimate interests these i»r^ 
ties had In requesting or Detaining the 
information. 

(b) ^ragraph (a) of this section does 
not apply to disclosure to a parent of a 
student or an ellfible studOTt, dlsciosur^ 
punuast to the written consent of a 
parent of a student or an aUgibie student 
when the consent Is specii5c with respect 
to the party or partis to whom Uie d!s^ 
closure Is to be made, d^closur^. to 
school offlclals under | 90.31 (a) CI), or to 
disclosure of directory Information 
under | 

(d) The record of filsclosiffes may be 
Inspected: 

( 1 > By the parent of the stuaent or the 
eligible student 

(2) By the school ofHcial and hL^ or her 
imistants who are responsible for the 
custody of the reconli. rind 

C3> For the purpose of auditing the 
recoPrikeeping procedures of the educa- 
tional agencF or Institution by the nartlea 
3uthor!zed in. and under the conditions 
set forth in | 09.31 (a) (1) and (3). 
(20 XJJB.C. 12J2g(b) (4) (A) } 

§ *^*33 LlrnilaiioTi nn f«'disclnsiirei 

(a) An educationftl agency or Institu- 
tion may difsclose personally identiflabie 
informH.tl©n from the Gdunation records 
of a student only on the condiUnn that 
the part]? to whom the Information 
disclosed will not disclose the Infonn^- 
ll:ti to ruiy Qthcr party wii.hnut the priyr 
UTitton consent of the parent of the slu- 
dent or the ohglble student, except thrit 
the perftona'.iy idontiruible information. 
whiCfi is dinf:lfv^.rd to an institiitlon, 
n^cncy or ort'anlviaMnn niny be used by 
iU tfi1icer.i, emp!'^iye*^ii and nFfentH, b'rt 
only for the purpjr^cs for which the (Us- 
fln^-jre t^^Ai mod?*: 

^h) Parng^raph (a) of thin sect Inn dnos 
not pregJude an atrency or Institution 
frgm dLsclOsinp iJersonally idpntiflnble 
infoi niation under I Hp. 31 with the Un- 
derstanding that tiie Information will be 
redlscloscd to other parti t*s under that 
section; Provided, Tliat tlm reeordkoep- 
Lng requiremenU of | 09 J3 are met wlfii 
respect to each of those parties. 



4c) Ab edacaUonal sfency or insUtu- 
tion stuUl, €Keept for the disclosure of 
directory i^oiroatiOQ under S 99,37, in^ 
fonn ttii ^rty to whom a dL&closure is 
made of the requirement set forth In 
parapi^ph. Ca) of thl^ secUon* 
[20 P.ac, l^2g(b) (4) (SJ ] 

i 99,34 CQncIjiinni for disrlo-silre lo of« 
flciala of other gchouK and sch&ol 

(a) An educational agency or icstitu- 
tioa transIerriDg the education rKords 
of a student pursuant to I 99.31(a) (2) 
shidl: 

iif Make a r^^nable altemi*t to no- 
tify the parent of uie student or the 
^igible student of the transfer of the 
records at the last known addr^ of toe 
parent or ellfible student, except: 

<I5 When the transfer of the rctiords 
Is Initiated by the parent or eligible stu* 
dent at the sending agency or institution^ 
or 

<IIS When the agency or institution 
Include a notice to iu poUci^ and pro- 
cedures formulated under 1 D9J that It 
forwards cducatiou records on request 
to a school In which a student see-ks of 
intends to enroU; the agency or Instltti- 
tion do^ not hav# to provide any fur- 
ther notice of the trat^fer: 

(2> ^ovide the psrent of the student 
or the eligiMe student^ u^n request, with 
a copy of the education reeords which 
hay© been transferred: and 

<3> Provide the parent of the student 
Of ^e ^fibla student, upon request, 
with an opportunity for a hearing under 
Siibpart C of this p&rt. 

(b) If a student enrolled in more 
than one HchooU or receives service from 
more than one schw)!, the schools may 
disclose information from the education 
rerords of the itudent to each other 
without obtaining the written consent of 
the parent of Uie student or the eligible 
student; Prmjid^d^ That the disclosure 
meet*^ the rc*quiremenU of paragraph (a) 
of this swtion. 

§ 09,33 I>i'*cIo!ture !« rrririln Frdrral 
anil Siflte ufTicijls for r'ffdprril prf>> 
«;rum jjiirjMj^r*. 

(M Nothing m section 45B of the Act 
or tUls part sliaJl prt^rUide authorised 
rfT'"r- ""U'.Lf iVP^ of ninrialy listed in 
|D^>ni<aU3) from ijavir.H acce^^ to 
f^tudrnt and other recfinL'i which may be 
t.c"t,<:jify in connec'L.on wllh tne audit 
anc! evaluation of f t''.»i:r,iliy ^^upported 
rfiuriitlnn prof^ninu, or in corinuctlon 
With tile ciifon'timent #,-f or compliance 
Wllh the FtxJerai iu ful rcquirt^rnenL:? 
wh^ch rel;itn to these iiroRru m^. 

fb) Kxcnpt when ihv Hin-imt of the 
parent of a student or an eligible student 
hfis berm obtaLnefl imdf f § On liO, or 
when the collection Of pen?onriliy iden- 
tifiable JnformaUon ?.pficirirally au= 
thorii^ed by Federal law. any data coN 
loctofi by omclAls lifted in I 00.31 f£i) (3) 
shall he protected in a manner which 
will not permit the persomd IdDnUfiea- 



tion of stud^^ and ttteir pareQto hf 
other than tfiose officials, and personally 
Identifiable data sh^ be d^lroy^ when 
no longer n^^ for iuch audit, evalua- 
tion, or enf or cem tot of. or cosipliajace 
wltij F^erai legal reguU'OTeats, 

§ 99-36 Cundilioiu far di^lofiiifii la 

(a> An educational agency or ir^titu- 
tion may disclose personally Identifiabla 
irifofmation from the eduction records 
of a student to appropriatt partis in 
coimecUoii wi^ an weriency if taowl- 
edge of the informatiOB is necessary to 
protect the healto or ^fety of the 
sUadent or otherindiyiduaL*' 

(b) TOe factcw^ to ^ fjaice^ i^to ac- 
count in determining whether personalis 
identiflabie infomation from the eduea- 
tion records of a student may be dis- 
closed under this secticEsludl incJude tb# 
following: 

<1> The seriousn^ of thr^t to 
the htolth w safe^ of tot student or 
other iiidividuals; 

<2) Th& n^d for the informsyon to 
meet the emergency; 

C3) Whether the parU^ to wh^n the 
Information is disci osed are in a positlDa 
to deal with tiie emergency; and 

iA) Th% extent to which time U of the 
essence In dealing with the emergency, 

(c) Paragraph (a) of this tion shaU 
be stricUy construed 

5 99,37 Comlii inns fop ili#clQ?!ur^ of dU« 
re^lary iiiforiiiatiQiL, 

Ca) An edacatiorial agency or Institu- 
tion may disclose pei^naUj IdeQtiEablt 
informaUoa from the education records 
of a student who is in attendanca at the 
institution or agency if that InformatJoa 
has been designated as directonf ia^ 
formation fas defined in 1 1^0.3) undar 
paragraph fc) of this section. 

(b) An educational agen^ or In^W^ 
tion may disclose directory iiiformation 
from the education records of an Indi- 
vid uol wlio no longer In attendance at 
the agency or institution wiyaout foUow- 
ing the procedures under paragraph (c^ 
of U^ils section, 

(c) An educational agency or totJhi' 
tion which wishes to designate dlr^tory 
InformHtlnn rhrJl give publjc notice of 
the fullnwing: 

( 1 ) The cate=?ories of personally Identl- 
Xlablo in fonn a tion which the insUtuf/ion 
hu:^ dp.Mi^nated a? directory information; 

i2> The right of the parent of the 
f^tudL^nt or Uie ell tible student to refuse 
to fjorniit the defji^atfon Oi any or all 
of the categorif^ of personally identifl- 
abie inform a tion wiUi respect to that 
stiident lis directory inXorsiAtion^ and 

(2i Tlie period of Unie within wliich 
thy parent of Uie student or the eiJ^iblt 
stiulent mu^t infoiTii the agency or InstU 
tution in wrltinic that such persoaaliy 
iUefitinabie information is not to be de^ 
^;!frnated nn directory inforTOatJon with 
rc-ipect to that studonl. 

[20 V.B O, VM?,g{m} (5) (A) aBd (B) J 
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Subpart — EnforMmafrt 

§ 99.60 Office ai^ rrvUw bo^f^^ 

c*> The Bacreta^ y raqulred to ^tab- 
lish or dmlst^t^ iia oSct and a review 
board under stcUon 43i(f > of ^e Act. 
The office will Inv^Ufate, procais, and 
revlei^ viola Uons, and complaints whleli 
maj be fUed concamin^ aUtged Ttola^ 
Uonj of the provlalons of s^tton 43S of 
the Act and the refulattona in this part 
The rwvlew board wiU adjudicate caa^ 
refirred ^ it by the offlct imder the 
procedure sat forth in || 90S5~99S1. 

cb) The foUowtog is the rnddrms of the 
office which has been d^lgnated under 
parairraph ca) cf tMs section: The 
FamUy Educational fUghts and FrtvacF 
Act Office (F^RPA). Department of 
H^th, Education, and Welfare. 330 In« 
depend^ce Ave. SW.. Washing D.C 
202QU 

(30 U.B,C, ) 

§ 99.61 Qmfliet with Sule or lse«l Uw. 

An edu^tionai agencF or institution 
which deterfnin^ that It cannot comply 
with the roQUlrmenu of section 438 of 
the Act or of this ^rt because a State 
or local law conflicts with the provisions 
of section 438 of the Act or the regular 
tioDs this part ^lall so advise the office 
d^^nated tmder 1 99M<W within 45 
dajs of anr such deteFmination, flving 
the testt &nd legal elation of the con« 
dieting law. 

(30 WM.C. lS33g(f) ) 

§ 99^61 Raparf « mnd recOFds. 

Each educational agency or imtitution 
shaU <a) submit reports in the form and 
containing iuch information the Of- 
fice of the Review ^ard may require to 
earty out their functions under this part, 
and (b) keep ttie records and afford ac^ 
cms thereto aj the Office or t^e Review 
Board may And nec^saiy to a^ure the 
eoffKtow of Uiose repory and compli- 
ance with ^e provisions of sections 438 
of the Act and Uiis part, 
(30 use. laasfCf) &od (§)> 

§ 99.63 CoiiipUlnl procedure. 

<a) Com plain ta regarding violations of 
rights accorded parents and eligible stu? 
dents by section 438 of Uie Act or the 
regulations In this pai^ shaU be submit^ 
ted to the Office in writing. 

(b) ( J) The Office win notify each coni' 
plainant and the educational agency or 
institution against which the violation 
has been alleged, Ln writing, that the 
complaint has teen received. 

(2) ITie notification to ttie agency or 
Institution under paragraph (b)(1) of 
this section shall include the substance 
of the alleged violation and the agency 
or institution shaU be given an oppor^ 
tunity to submit a written r^ponse, 



lULES AND REOULATIDNS 

(3) WDUowing iy inv^ygmtlon the Of- 
fice will provide written notificstloa of its 
findings and the j^is for such findiogs, 
to the complainant and Uio agency or 
tostitution involved. 

<3) If the Office finds that there has 
been a failure to comply. It wUl include 
in Its notifleation wder iwagmph (c) 
<2) of this s^Uon, the s^ific steps 
which must be taken fey the agency or 
educational institution to bring the 
ag^cy or insti^tion Into compliance. 
THe notiacation shall also set iforth a 
r^sonable period of time, given all of the 
circimistancM of tee case, for the agency 
or insUUition to voluntarily comply, 

(d) H the educational agency or instil 
tution do@ not come hito conpl^nce 
wiyiin the period of ^ne set under pam» 
graph (c) (3) of this section, tee matter 
WiU be rrferred to the Review Board for 
a baring under §§ M.64-89.S7, inclt^ive. 

(30 VM.C. 1^3g(f) ) 
i 99^64 Terminalion of fanding^ 

If tee Secretary, aft^ rmonable no- 
tice and opportunity for a heartog by tee 
Review Board. (1) finds teat an educa- 
tional agency or institution - has faH^ 
to comply with the provisions of section 
438 of the Act, or tee r^ulations in th^ 
part, and (2) determinei that compllanoe 
cannot be ^ctn'ed by voluntary mm^iM, 
he a^U issue a decision, in writing, teat 
no fun^ under any of tee Federal pro- 
grams re/eftnced ki | S94<a) s^ll be 
made available to teat educational 
agency or institution for, at tee Secre- 
ta^'s discretion, to tee unit of tee edu- 
cational agency or bistltution &^^t^ 
by tee failure to comply) until there Is 
no longer any such failure to comply, 
fio u.e.c. ig32g(f) ) 
§ 99.6S Heimng proeeduret. 

(ft) Panels, ThB CT^rman of the Re- 
view Board shall designate Hiring 
Panels to conduct one or more hearings 
under I 99.64. Each Panel shall consist 
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afford party an o^rtunity. which 
shiJi include, in addition to provlslGns 
r^ulred by subp*ragraph (i) cu) of this 
paragrmph, provisions deigned to assu^ 
to each party the following: 

CI) An opportunity for a record of the 
proceedings: 

(ii) An opportunl^ to pi^ent wit- 
ness^ on the m>ftf*§ beh^: and 

(lli) An opportunity to cros-examine 
oteer wite^^ either orally or through 
written intefrogatori^ 

(20 VM.a, 1331g(g) ) 

i 99,66 Hsarliig b^for^ P«nei or m Heap- 
ing Offiw. 

A hearing punuant to i89,i5cb)(2) 
diftU be conducted, as deteraln^ by the 
rtuiel Chalman, elteer before tee Panel 
or a hearing officer. The hearing officer 
may be (a) one of tee member of the 
Psnel or cb) a nonmember who is ap- 
minted as a heMlng examiner under 5 
310S, 

(aotra c, iMgci); 

1 99,6f IiiltUl declslQa i final dseUlsn. 

(a) The Panel shaU prepare an initial 
written decision, which shaU Include 
flndli^ of fact and conclusions based 
teereon. When a hiring Is conducted 
before a hearing officer alone, the hear^ 
Ing officer shaU separately find and state 
the facts and conclusioi^ which sliaU be 
incorporated in the initial decision pre- 
pared by the ^nel. 

(b) Copies of tee Initial decision shaU 
be mailed promptly by tee Panel to each 
party (or to the party's counsel) , and to 
the Secretary with a notice affording 
the party an opportunity to submit 
written comments teereon to the Sec- 
retary witein a ipecifled reasonable 
time. 

Ce) The Initial decision of tee Panel 
transmitted to tee Secretary shall be« 
come tee final decision of tee Secretary^ 
uniM. within 25 days after the expira- 
tion of the time for receipt of written 



<c) Ci) ThB Offlcf wUl inv^tlgate all iuch notice has not previo^ly been af*- 



timely complaints received to determine 
wheteer teere has been a failure to com- 
ply wlte tee provisions of section 438 of 
tee Act or the regulations in this part, 
and may permit further written or ory 
submi^iong by bote partlei. 



£L!l?l-™^*5*!L^^..Sl*"£!?f L^L^ comments, tee Secreta^ advises tee 

Review Board in writing of his deter-* 
ffilnatlon to review the decision, 

(d) In any ease In which tee Secre^ 
tmry modifies or reverses tee initial de** 
cislon of the Panel, he shall accompany 
that action wi£h a written statement of 
tee grounds for the modlficaUon or re» 
vernal, which shaU promptly be filed wite 
the Review Board. 

Ce) Review of sn^ Initial decision by 
the ^c retail sh^l be based upon the 
decision, tee written re^rd. if any, of 
the Panel's proceedings, and written 
comments or oral argumenti by the par- 
tly, or by their ^unsal, to the proceed » 
ings. 

(f) No declJlon under tels section 
shaU become finai untU It is served upon 
the educational ^enc^ or Institution In^ 
volved Of 1^ attorney, 
(30 nM,Q, ia^g(f ) ) 
m Ctoc.*?6-17309 Hied §^l$^ie,Bi4B asi! 



Review Board. The Review Poard may, 
at its discretion, sit for any hearing or 
class of hearings. The Chalnnan of the 
Review Board shaU designate himself or 
any oteer member of a Panel to serve as 
^alnnan, 

(b) Procedural rules. CI) Wite r^peet 
to hearings Involving, in the opinion of 
tee Ftael, no dispute as to a materiid 
fact tee rMlutlon of which would be 
materli^ly assisted by oral testimony, the 
Panel shall take appropriate steps to af « 
ford to each party to the pr^eedlng an 
oppor tunity for printing his case at 
the opuon of tee Panel (i) in whole or In 
part In writing or (11) In an Infonnal 
conference before the Panel which shall 
afford Mch party: (A) Sufficient notice 
of the Issues to be considered (wheri 



forded) ; and (B) an opportunity to be 
represented by counsel, 

(2) Wlte respect to hearings involving 
a dispute as to a material fact the r^o^ 
lutlon of which wo^d be materially 
asstet^ bF oml t^imony, tee Panti shaU 
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III.D.6. Special Regulations re Records of Handicapped Children 



Title 45— Public W^faf^ 

CHAPTER I-^FFICE OF EDUCATION, DE- 
PARTMENT OF HEALTH, EDUCATION, 
AND WELFARE 

PART 121a— ASSiiTANCE TO STATES 
FOR EDUCATiON OF HANDICAPPED 
CHILDREN 

State Flan Provisions 

Notice of proposed rulemaking was 
published In the Federal K^omtmn on 
November 2^, 1975 (40 FR 54804) settiog 
forth proposed amesdmenU to Pari 
121a of TiUe 45 of the Coda ol Fedeml 
Rerulationj, Th^ atnendmenta CI) added 
a new paragraph <g ) to § 13la.lO which 
essentially repeatad the statutory las« 
guaie of aeetion ii3ib> CD of the Educa» 
^©n of the Handicappad Act (EHA). 
added by Fublic Law SecUon 
613(b) (1) require that each State's an- 
nual program plan be amended to ln« 
elude (among otfier things) poUeles and 
procedures to identify» looata and 
evaluate all handicapped children resid* 
inf in the State who are in need of special 
education and related services, and to 
protect the confldentiality of dat% col- 
ieeted in that effort under criteria pro* 
mulsated by the Commissioner. (2) The 
amendments ako proposed a new 
fi 12la.li setting forth the criteria which 
the StAte would be required to use to 
develop its polici^ and procedures for 
proteetlng the confldentlality of tfie data. 

Subsequent to publication of the pro^ 
posed rules, legislation was enacted 
wldch included provisions (efTective on 
November 20, 1975) which apparently 
snodily tlie requirements of section 
6l3ib)<l) in certain particulars. aB set 
forth hflow in the changes relatinir tQ 
S liiaaofg) (see section 612(a) (A), <C), 
CD) , and (E) of the EHA, as amended by 
the Education of All Hanfiieapped ChU- 
dron /iCtp Public Law 0^142 (enacted 
November 20, 1975) ). As indicated, those 
chnnaes have been incorponited with 
other comments in these revised 
rcFt^l'itlon.^, 

Interested parties were invited to sub^ 
mi 6 comments, suggestions^ or objections 
regard inf the proposed regtilatlons. 
The**'© comments are sumraariged and 
the lesnon^es of the Pepartment are pro* 
Tided below. The comments are arranged 
in order of the eectlons of the proposed 
regulutions (the fmal regulations are In 
the same ordnr, but have b^en ronum- 
bercd In part since propoged subpara'^ 
graph lb) has been deleted), 

* * ife * 

Summary of cominents and 
responses omitted, 

***** 



Effective date. Pursuant to stction 
431 cd) of the General Education Provi- 
sions Act, as amended (20 VM^C, 1232 
(d) ) , ^ese reeidations have been trans= 
mitted to the Congress concurrontly witli 
the publication in the Federal RraiSiEn. 
niat section provides that regulations 
subject thereto shall become effective on 
the forty-flfto day following the d? te of 
sucli transmission, subject to the i^ro . i- 
sions therein concettiing Congressional 
action and adjournment 

(CataJe^ of Pedtral Domeitic Ann^tRme 
ftoumms No. 13.449. Hsndleapped Prescho 
ftsd School Proffams) 

Dated: February 4, 1976. 

T. H. Bell, 
U.S. Commissioner of Education. 

Approved: February 18, 1S7S, 

David Mathews* 
Secretary of Health, Education, 
and Welfare, 

Title 45 of the Code of Federal Regu- 
tions is amended as foUows: 

1, Section l21a4Q is amended by add- 
ing a new paragraph Cg)* to read as set 
forth below, 

§ 121 a. 10 Spfclal provisions and dr^ 
grription^^ 



Cg) Set forth in detail ttie policies and 
procedures which the State will under- 
take or has undertaken in order to assure 
that: 

(1) All children residing in the State 
who are handicapped, regardless of the 
severity of their handicap, and who are 
in need of special education and related 
services are identifted, located, and eval^ 
uated, and that a practical method Is 
developed and implemented to determine 
which children are currently receiving 
needed special education and related 
services and which children are not cur- 
rently receiving needed .special education 
and related services: 

(2) PQlicies and procedures are estab-^ 
lished by the State In accordance wito 
the criteria set out in § I2la.ia to assure 
the protection of the conAdentlality of 
any personally identifiable data, infor- 
mation, and records collected or main- 
lined by State and local educational 
agencies under Part B of Uie Act; 

13) There is established: 

(I^ A goal of providing full educational 
opportunities to all handicapped chil= 
dren; 

fli) A detailed timetable for accom- 
plishing such a goal; pnd 



(iiU A description of the kind and 
number of faclhtiss. personnel, and serv'* 
ices necessary throuighQut tlie Sty.te to 
meet such a goal ; and 

<4) The policies and procedures sub- 
mitted by the Stote under this paragraph 
shall be available to parents, guardians, 
and other members of the general public 
at least thirty days prior to Ui.e date of 
submission for approval to the Commis* 
sioner* 

(20 VM.C. 1413(3) (A), (C) , (D) , and ^E) snd 

2. A new I 121a4S is added, to read as 
follows: 

§ 121aiU Dais canfideiitliillly cpiti^riu* 

(a) Definitions, As used in this sec- 
lion: "Consent" means that: 

(1) The parent has been fully In- 
formed of the information set out in 
n21a,l6?bi (1) H) In his or Her native 
language, unless it cleatiy is not feasible 
to do so: 

(2) The parent understands and 
agrees in writing to the carrying out o^ 
the activity for which his or her conse. 
is sought, and the consent sets forth thb t 
activity and lists the records < if any • 
which will be relCMed and to whom: and 

(3> The parent understands that the 
granting of consent is voluntary on the 
part of the parent. 

'^Destruction" means physical destruc" 
tion or removal of personal identlflers 
from data so that the data Is no longer 
personally identiflable. 

"'J^nnal evaJuation** means evaluation. 
Interviewing or testing procedures under 
Part B of the Act used selectively with an 
individual child and docs not include 
basic tes^ administered to or procedures 
used with all children in a school, 

"Parent" means a parent or guardian 
(or Individual acting as a parent in the 
absence of a parent or guardian) of any 
child on whom data is collected, main- 
tained* or used for the purposes set fortli 
In § 12la.iOfg) (1). 

^^Participating agency" means any 
aeency or Institution which collects, 
maintains, or uses data, or from which 
data is obtained, to meet the require- 
ment set out in i 12ia,i0<g) (1 ). 

"Personally identifiable*' means that 
the data includes i 

<1) The name of the child, the child's 
parent, or other family member; 

(2) The address of the child; 

(3) A personal Identifier, such as the 
child's social security number or student 
number, or 

(4) A list of personal charactcristica 
or other information which would make 
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it pogslbie to IdeaU^ tiit ehlid with rea- 
sonable ceitslnty, 

"Procedure" mea™ a eoui^e of action 
which will ba taJ^an to Impltm^nfc a 
policy, 

(b) Potwies and procedures. The poli- 
cies and procedure requlf«i imder 
I 122a.lO{g) (i) Bhm ^t^l^hed' in 
accordance wl^ thm foUowlng criteria: 

(1) Not^e. (i) TOe State educational 
agency shall provide notice which ij ade- 
quate to fiiUy inform parents about the 
requirements set forth in § 121a. 10(g) 
(1) , inciuding: 

(A) A description of the extent to 
which the notice will be given In the na- 
tive language of the various population 
groups In the Steta; 

<B) A detcrtptlon of the children on 
whom data wiU be maintained, the typ^ 
of data sought, the methods the State in- 
t#nds to use in gathering tJia date (In- 
cluding the sourees from whom date will 
be gathered) . and the uses to be made of 
the date; 

CC) A summw of the policies and 
procedures to be foUowed by partici- 
pating agencies regarding storage, dis- 
closure to third parties, retention, and 
destruction of all personally identifiable 
data; and 

(D) A description of all of the rights 
of parents, and children regarding this 
date, including the rights under section 
438 of the General Education Provisions 
Act. 

Ui) The notice shall Include, but not 
be Itaiited to, notice published in news- 
papain having Stetewide and local cir- 
culations prior to any major identifica- 
Won or location activity. 

Cl> AaceBs rig?r1^, 

ci) Each participating agency shall 
permit parents to inspect and review any 
personally identifiable date relating to 
their children which Is collected, main- 
tained, or used by the agency in com- 
plying with § 121a.l0(g) (1). The agency 
shall comply with a request without un- 
necessary delay and prior to any hear- 
ing relating to the identiflcation, evalua- 
tion, or placement of the child, and in 
no case more than 45 days after the re- 
quest has been made. 

fil) The right to inspect anu review 
education records under paragraph rb> 
t2) u> of this section includes: 

(A) Tlie right to a r^ponse from the 
participating agency to reasonable re- 
quests for explanations and interprete- 
tions of the data: and 

(B) The right to request that the 
agency provide copies of the records con- 
taining the data where failure to provide 
those copies would effectively prevent the 
parent from exercising Uie right to in- 
spect and review the data. 

(ill) An agency may presume that the 
parent has authority to inspect and re- 
view data relating to his or her child 
unless the agency has been advised that 
the parent does not have the authority 
under applicable State law goveniing 
such matters as guardianship, separation 
and divorce, 

(iv) Each participating agency shall 
keep a record of partis obtelning access 
to data collected, maintained, or used 
under i 121a,l0(g) (1) (except access by 



parente and authorized employee of the 
^^ci^tlng Bf ^ey under thi sub^Ja- 
gmph) i including the name of the party, 
ttie ^te acca^ was given, and the pur- 
pose for which the p&rty is authortzed 
to use ttie data. 

(v) If any record includes date on 
more than one child, the parents of those 
children shall have the right to inspect 
and review only the date relatln_g to their 
child or to be informed of that specific 
date. 

«vi) Each participating agency shall 
provide parents on requ^t a listing of 
the types and locations of data collected, 
malntelntfd, or used by the agency, 

(A) A particlMtlng agency may 
charge a fee for copies of records which 
are made for par^ts under tek sub- 
par^raph; Provided, that the fee do^ 
not effectively prevent ttie p^ente from 
exercising their right to Inspert md re- 
view those re^rds, 

(B) A ^rtlclpating agency shaU not 
charge a fee to search for or to retrieve 
date under this subparagraph, 

(vli> ThiB submm^aph (2) shall ap- 
ply to each parUclpating ^ency arid to 
all personally Identifiable date collected, 
maintelned, or used for the purpos^ 
set forth in § 121a.l0(g) (1 ) . 
(3) Hearing rights: 
ii) A parent who believe that data 
collected, maintelned, or used under 
1 121a 10fg)(i) is inaccurate or misl^d- 
ing or violate me privacy or other rights 
of the child may requ^ the participat- 
ing agency which mainteins the date to 
make appropriate amendments to the 
date. 

(il) The agency aiall decide whether 
to amend the data in accordance with 
the request within a reteonable wrlod 
of time of r^eipt of the request. 

tlii) If the agency d^id^ to refuse to 
amend the date In accordance with the 
request it shall m inform Uie parent of 
the refusal, and advise ^e parent of the 
right to a hearing under this subpara- 
graph, 

iiv) The agency shall, on request, pro- 
vide an opportunity for a hearing in or- 
der to challenge date to Insure that it 
ia not inaccurate, mkleading or oUier- 
wise in violation of the privacy or other 
rights of the child. The hearing i,hall be 
conducted in accordance with this sub- 
paragraph, 

(v) If, as a r^ult of the hearing the 
agency decide that the date Is inac- 
curate, misleading or otherwise in viola- 
tion of the privacy or other rights of 
the child, it shall amend the data ac- 
cordingly and so inform the parent In 
writing. 

(vl) If, as a result of the hearing, the 
agency decides that the date is not in- 
accurate, misleading or otherwise in vio- 
lation of the privacy or other rights of 
the child, it shall inform the parent of 
the right to place In tho records It main- 
tains on the child a stetement comment- 
ing on the data and setting forth any 
reasons for disagreeing with the decision 
of the agency* 

(vlli Any explanation placed in the 
records of the child under paragraph 
fb) ^3) fvi> of this section shall; 



(A) Be mainfcained by the agency as 
part of the records of the child as long 
m the record or eont^ted portion thereof 
Is maintamed by the agency; and 

iB) n the records of the child or the 
contested portion thereof is disclosed by 
the agency to any par^. the explanation 
shall also be disclosed to the party. 

fviii) The hearing required to be held 
under this submragraph shall be con- 
ducted according to pr^edures which 
shall Include at least the following 
elements' 

' A > The hearing shall be held within 
a reason^le period of time after the 
agency has received me request, and the 
Mrent shall be given notice of the date, 
place, and time, reasonably in advance 
of the hearing; 

(B) The hearing ahaU be conducted by 
a party who does not have a direct inter- 
est in the outcome of the hearing; 

(C) The parent shall be afforded a full 
and fair opportimlty to present evidence 
relevant to the imues raked under para- 
graph (b) (3) (vl) of this section, and may 
be assisted or represented by bidivlduals 
of his or her choice at his or her own 
exp/ Jise, Including an attorney; 

(1 v) The agency shall make its decision 
In vrltlng within a reasonable period of 
timi after the conclusion of the hearing- 
anc 

(E) The decision of the agency shall be 
based solely upon the evidence presented 
at the hearing and shall include a sum- 
mary of the evidence and the reasons lor 
the decision, 

Ux) The policies and procedures de- 
scribed under | 121a.l0(g) c2> shall in- 
clude any rights of appeal to the State 
educational agency from decisions made 
by participating agencies under this 
subpamgraph, 

(x) This subparagraph (3) shall apply 
to each participating agency and to all 
personally identifiable date collected 
maintained, or used for the purposes set 
forthinf i21aao(g_)(i). 

(4) Corejcnf. (i) Parental consent shall 
be obtained before data are: 

(A) Disclosed to anyone other tlian 
offlclals of participating agencies collect- 
ing or using the data for the purposes 
set out in i 121 a4 0(g) (l), except as pro- 
vided in paragraph (b) (4) (11) of this 
section; 

(B) Used for any purpose other than 
those specified in i 121aJ0Cg) (i j ; or 

CO Bought directly from the child by 
formal evaluation, 

(20 UM.a, 1413(2) (d) fliid 1417(e) ) 
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(ii) An educational agency or inMtitu- 
tion subject to section 438 of the General 
Education Provisions Act may not release 
date from education records to partici- 
pating agencies without parentel consent 
except as provided in section 438 fb) of 
that Act and Part 99 of this title. 
_XiiiiJht^atatQ^lmll. dmmb^Jh^^i i-^ ^ 
cios and procedures which will be used 
in the event that a parent refuses to 
provide consent under paragraph (b) (4) 
of this section. 

(5) Safeguards, ii) Each particijmting 
agency shall protect the confidentiality 
of data at collection, storage, disclosure, 
and destruction stages; 
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mEm^w sh«U wumt mpomlb^lf for 
■j^rlBf iba eo&fld^tia]!^ of par^ 
s^^ly trtw\«naM* data ; 

i^} An panons ^leet^ng mlng 

Stag's pgUcI^ and pfoo^um de^^apad 
ttticier |I21a,10Cg)Ci> and rtgardtog 
IMctten 438 of thi GeBertd Edueatton 

{lf> Each parti cipatteg agfr.cj 
maiiitaiiu for pubUa lssp€Ction* a eur^ 
rail UJting Gf the of ttioae 

plpje^ within the ageney who maj haTe 
to th^ pem»nall^ id#ntlf!ablt data. 

W D^tmctim of data, Cl> iUl ^r- 
ioimlly idtat'ftaWe data coliectad for the 
puposts Sit forth In i I2|a40(i) CI) 
EhaU be destroyed withia flva jtam after 
ih^ data. ^ no long^ n^ded ta pi^Tldt 
^iKationii^ Btryic^ t^ the chlld» eseept 



^at. a pe^man^t re ^rd <w!^i4Cjpa of a 
student*^ name, addr^s^ and phon^ nssw 
ber, his/her fades, attendance r^rd, 
f*_Ta^gftfe attended, grkde letel completad, 
and year completeii may be mahitained 
without time limitation^ 

(li> Prior to d^tructlop of data, reaa- 
on^Ie eSorte ihaU be made to notify 
parm^ that they have t£ie right to be 
provide with a copy of any data whl£h 
been obfcmised or used for tte pur- 
pQsei set fgrth in i 12ialO(g> €1) , 

(7) Chfldrm'j Hghts, The poHcles and 
procedure^ required under i 12ia.l0(g) 
(2} Bh&U include the extent to wW^ 
children wiU be accorded righte of pri- 
Ta^ slmfiar to those accorded to 
parent ^isg Into coi^lderaUon the 
age of the child and type or seTirity of 
handirapptag- condJtion 

(20 14i3(b) (2) ) 



m En/orcenient. TOe Stote ihaii spec- 
ify the polici^ and procediire^ including 
sanctions, which the Slate wlU use to 
InjiiTe that its polici^ and procedure 
will be fpilowed and that the )=v;qulre« 
ments of the Act an^ the r^ulations In 
this part will be met. 

Ce) With r^pect to personally Identic 
llahle data (if any) collected the Offlce 
of Education and Its authori^ repre- 
^ntotlvte, where that date woidd not 
otherwy e be subject ta the provtaions of 
S U.aC. 552a (the Privacy Act of 1974), 
the Com miaa loner will apply the require' 
menta of 5 VM.C action 553af b) (1) -C2) , 
(4)-.(ii)^ fc)^ cd): (eXiK ca). (3) (A), 
CB), and CD), C5)-ciO): (h>^ Cm): and 
(n) and the regulations Implenientlng 
those provisions set forth In Fart 5b of 
thU title 

(20 XfS-Q. 1413(3) im m^d 1^37££)) 

iPR Doe J«-&a3& Filed 3^2Mi4S-'^ amj 



Note^ Like many other federal regulations, these were promulgated only after 
inceresced persons filed suit in federal courts as summarized below, 

16,897. American Council of the Blind v. Mathers, So. 75= 

mOiD.D.C, net:, jl, I97S). Plaintiff repre^^cntt^d by Stephen 
Bt^r/nn, Michael Tri?ik'r. Childrt'n's Dgfcnsg Funi1= !S20 New 
Hanipshir^ Ave.. NW. Washmgtnn. D C. 200^6, (202) 4H^= 
1470; Marian Edeiman, Dur^^ond McDanieh [Here ruponed: 
I6.H97I) Stipulation and Consent Decree f^pp,). Previously 
reported al 9 CIEARINGHOUSE Ri;V. 6^9 (Jan. I976)J 

Plaintiffs, handicapped children in need of educatitmal 
services, alleged that HFW violated the nducatron of the 
Handicapped Act (FH A) hy failing to promulgate regulationH 
HMung tnrih the criteria ^^hieh states shnuld use In ensure the 
conlidentiality of the inlormutlnri ubtained during the process 
ol identiKing. iocatin|2 and evaluafing handicapped ehildren. 
I he parties have now settled the !<uii. following ihe issuance 
(if such regulatjons in proposed fornn ttj he promulgated in 
linaliorrn hy March I. 1^7^?. Cnderthe terms of the settlement, 
defcrulanis shall no! nuike un> f V 1976 liuirth quarier grarjt 
under Part H m I HA lo any state until they have received in 
■^uhstantiali> appriuahle form a complete J Y 1976 annual 
pr<»gram plan dnit^ndnieni which meets the requirements of 
Lnnlidentiahiv 
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III.D.7. Implementatjon of Buckley Amendment Rights 



California Senate Bill N o. 182. 1975-76 (Clearinghouse No. 16.830) 

1^ A 1 nl*'^^,^*" designed to conform California law on pupil records to th» 
federal "Buckley Ainend„,ent . " 20 U-S.C. IZSZg. It contains separate aecti.ns 
applicable CO school districts and cominunity colleges. The law. inter alia, 
covers definition of pupil records, notification requirements. vi^tToT^cB^,^ . 
and privacy of records. The law also provides that a grade given by a pupil 
teacher "shall be final" except where there is "mlstakf, fraud, bad'^falrt! or'' 
incompetency ." Cil0937(a)) A student's grade In a physical education class 
may not be adversely affected due to failure to wear standardized apparel whfir« 
this IS beyond the student's control. Cll0937(b)) Enacted. 

ELB 



Massachusetts ReBulationa . 1/14/75 CClearinghouse Review #14, 769) 

Regulations on student records adopted by Massachusetts Board of Education 
pursuant to state statutory mandate. The regulations cover the person(s) who may 
assert rights under the regulations, definitions, the type of information which 
may be added to the student record, personal files on students maintained by 
school employees, the persons responsible for maintaining privacy and security 
destruction of records, access to and dissemination of records, amending student 
records, appeals and the obligation to give notice of the regulations. 

ELB 

Note: Minor amendments to these regulations were adopted by the 

Massachusetts State Board of Education on February 24, 1976. 



Guide lines on Pupil Records. Connecticut State Department of 
Education. Hartford, Connecticut (1975) (Clearinghouse #16,008) 

Connecticut's Bureaus of Pupil Personnel and Special Education 
Services have formulated guidelines on pupil records that take account of 
federal law (Family Educational Rights and Privacy Act of 1974) The 
regulations cover the following topics; division of records into three 
categories; notice to parents when certain Information is gathered; 

personal professional files"; personnel responsible for records; review 
of records; life duration of records; release of records; pupil and 
parent access to records; amending student records; appeal procedures for 
pupils and parents; and notice to parents and pupils. In addition there 
are sample forms to effectuate certain provisions. 



_ Note.- We do not consider these guidelines to be be as clear 
substantively sound as the Massachusetts Reguiacions , 
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Watson V. CostanzOi No, 75-459, E.D. Pa,, Complaint, 
2/18/75 (Clearinghguae Review #14, 513A» B, C) 

Class action challenging the Involuntary student transfer and 
record keeping policlei of the School District of Philadelphia. The 
complaint alleges that the school systra does not publish regulations on 
when a student may be transferred, give notice of charges, or afford a 
hearing to a student who is being transferred for disciplinary reasons. It 
la also alleged that defendanta maintain unverified , misleading and 
inappropriate information In student *s records without informing them 
either that they may have acceas to their records or that thmy may 
contest the Information which, the records contain. The named plaintiff, 
a twelfth grader, was arrested, auspended and transferred after an 
incident in which school records could be interpreted as charging 
plaintiff with theft. The action was based upon the First, Fifths Ninth 
and Fourteenth Amendments and 1438 of the "Family Educational Rights 
and Privacy Act". After filing of the action, the system, consented to 
relief on seall^ of records, non-cormunicatlon of information, and 
provision of information on records policies. 

ELB 

V. Riles , C,A, No, 121905 , Superior Court, California, 
Los Angeles Coimty, Order, 9/17/75 (Clearinghouse #16723) 

Action on behalf of seven-year-old noncitizen child 'without immigrant 
status enrolled In El Centro School District. Sections 6950 et seq , of the 
California Education Code require certain state officials to provide the names 
and addresses of such enrollees to the U.S. Immigration and Naturalization 
Service. Rulings i (1) The challenged disclosure is inconsistent with Section 
1232g(b) (1) (E) of the federal Family Educational Rights and Privacy Act of 
1974, 20 U.S.C. 1232g(b)(l), (2) The state defendants are (a) enjoined from 
promoting, directly or Indirectly, disclosure of the identities of noncitizen 
children without imiigration status to unauthorized persons ^ or to authorized 
persons (under the Privacy Act) without written assurance that the information 
will not be transmitted to the Iimiiigration and Naturalization Service, and 
(b) from falling within 60 days to issue written directives to all California 
school systems in accord with (a). (3) The El Cantro District is similarly " 
enjoined from disclosure* 

ELB 

See also "The Buckley Mendmanti Opening School Files for Student and 
Parental Review", 24 CAraOLIC U,L. REV, 588 (Spring 1975). 

"Your School Records: Questions & Answers About a New Set of Rights for 
Parents & Students" ,1975 * Pp.12, This booklet examines the Buckley 
Amendment and the rights of parents and students to see, correct and con- 
trol access to student records. Available from the Children's Defansa 
Fund, Washington Research Project, Inc * , 1520 New Hampshire Ave., N,W,, 
Washington, D.C, 20036, 



EKLC 



56 

69 



IILE.1 . Behavior Modifying Drugs 



Bthavior Modifying Drugs 

Some sehoois eff^tlvely condition i stu- 
dent's continued ittendance in a rtgular or ipecial 
class upon parental coneent to tht uia of behtvion 
modifying drugs on the student^ At one time 
tranquilizers w^e often preseribed to calm hyper- 
kinetic children, but now stimulant drugi are in 
vogue because some studlei have found that 
amphetamines and other stimulant drugs paradoKi- 
cally increase attention span ^ Although there are 
very few follow up studies of the side effects of 
these drugs, soma u^s of stimulant drugs on some 
children under a physician's supervision appear 
justified,^ But very few ''troublesome'' children 
are truly hyperkinetic, and stimulant drugs are 
being used on children who are mislabeled as 
hyperkinetic,^ or are tagged with jcatch-ill labels 
itke ■'minlmaf brafn dysfunction" (or "functional 
behavior disorder") which include a wide variety 
of "symptoms", many of which are common to 
almost all grade school children^ 

Prescribing amphetamines or other drugs in 
an attempt to modify behavior ripresents a consid- 
erable medical intervention, and may not be the 
least restrictive intervention even for those chih 
dren who arefruly hyperkinetic. In June of 1973, a 
California medical researcher. Dr. Ben Feingold, 
reported to the American Medical Association his 
initial findings that artificial colors and flavors In 



foods and beverage may contribute to hyperacti- 
vity. Dr. Feingold claims to have succ^sfully 
treated more than fifty children with hyperkinesis 
by prearlbing a special diet free of the artificial 
additives found in convenience foods and soft 
drink powders.8 |s|ot only is prescription of a 
fecial diet a less restrictive Inten^ention than 
behavior modifying drugs, but it also has the 
obvious advantage of addressing the cause rather 
than symptoms of the problem for those children 
whose hyperactivity is due to artificial additives in 
food. The National Institute of Education has 
funded further independent research of Dr. 
Felngeld's findings. 

The potential for misuse of drugs to control 
^hool children who exhibit nonconforming be- 
havior has led to some proposals to prohibit their 
use.9 A ^mewhat different approach has been 
adopted in Massachu^t^ where legislation^ ^ pro- 
hibits the administration of any psychotropic drug 
listed by the department of public health unless 
the school has obtained certification from the 
commi^ioner of public health or designee that the 
administration of such drugs m school is a legiti* 
mate medical need of the student, and then limits 
administration of approved medication to a regis- 
tered nurse or a licensed physician. The act also 
prohibits ^ministration of psychotropic drugs to 
students for the purposes of clinical research.^ ^ 



"This procure is nttdtd, tht psychsleglit iayi, 
if tht child is t© stay in the rtgular progrim. In ionte 
urban artas, hovvtvtr, the parent Is told bluntly that 
unless the ehild recelvts trtatment O.t., medication), hi 
will fact iuspension or bt trinsf erred to a special program 
for the emotionally disturbed, . . . The schoal ofttn 
refers the child to a doctor who ipicializes in liarnlng 
disabllitl^ and routinely us^ drugs In his trMtment." 0, 
Divoky, "Toward a Nation of Sedattd Chlldrtn/* Lesrn- 
ing (March 1973) at 8, 10, Set gentrallyth&spteial report 
on behavior-modifying drup In 8 tnsqualtty in EduQation 
at 1-24. 

In this troubling area where the mtdlc^l evident 
and edu^tlonal issues art io compleic, and where parent 
are iubject to unusual pr^ure to submit to medicstion, it 
is tiptcially Important that procedural safeguards are 
dtvtloptd to imurm that partntal consent to medication 
fof the child ii Inforr^rt and without durtsi. Also, it 
should bt obvious from infrB notes S-7 that only qualifitd 



doctors (prtfenbly not school tmploytes or referees) 
should label children ai in netd of bthavior-modifying 
drup, 

^ Ste, t.g., C.K. Connors, er sA, Otxtro* 
amphttamine iulfatt in Chlldrtn with L^rnlng Dis- 
ordtrs," 21 Arahivm of GBnstMl PsyMatry 182-190 
CliSi); C.K. Connori, ''Psychological ifftcts of Stimu- 
lant Drup in Chlldrtn with Minimal Brain Oyifungtion,** 
49 Pediatrim 702-708 Cli72); L. Eistnberg, *Tht Clinical 
Ust of Stimulant Drugs In Children," 4i Pediatrics 709-15 
(1972), A bibliography of such article «n bt obtained 
from the Center for Law and Eduction. 

S ^ 

Compare tht foliowlng; 

"The fact that thtst dysfunctions 
[hyperkinetic bthavioral disturbance] 
from mild to SMre and hai^e lil-undtnto^ 
caus^ and outcome should not obscure the 
nect^ity for skilled and sptcial inter- 
ventioni. The nriajority of the better known 
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diieas^-frem mncwr and d!ab@t^ tg hyptf - 
tanslen-simiiarly have unknown or multiple 
^uses and coniequenci. , , , Yet uieful 
tr^tmint programs havi btin dtvelo^d to 
allaviatt th^e eonditions/' Report on "'Con' 
fiffnsi on Stirnulant Drup for Diiturbed 
School Children/' 8 i/wgua/ity in Education 
14,15. 

"Tha Mtdisal Latter on Drugs and 
Therapeutic," a gonsfrvatlve, nonprofit 
pybll^tion aimed at QlinlcJani^ deicrlb^ the 
data on the use of amphetamlne'type drup 
on children as "mtagtr" and goes on to 
charge that "there are no adiquately con- 
t roiled long^tirm studies of the use of stlmu^ 
lanti on rioninstitutionalized hyperactivt 
children with 1^ in the normal range who 
have only mild neurologi^l abnormaiiti^. 
Yet it ii in such children that the diagnosis of 
'minimat brain dysfynstion' is most often 
made and for whom amphetmlnes may be 
prescftbed. , , /' Divoky, supra note 3, at 
10. 

"'So eommon and so misleading are these symp- 
toms that some doctors estimate that Ihs than half of the 
children labeled hyperactive by teichers and sent for 
special trtatment are in fact hyperastive." Divoky, supra 
note Zt at 8. 

The "Conference on Stlmulint Drugs/* supra note 5 
at IS, states that there is no single diagnostic test and the 
diagnosis should be made by a speeialist. "In diagnosing 
hyperkinetic behavioral disturbing, it is important to 
note that similar behavioral symptorr^ may be due to 
other ilfnesies or to relatively simple causes, i^entially 
h^lthy children may have difficulty maintaining atten^ 
tion and motor ^ntrol because of a period of str^s in 
s^oqI or at home. It is important to recognize the child 
whose inattention end restlessneis may be caused by 
hunger, poor teaching; overcrowded ciassroorr^, or lack of 
underitanding by teachers or f^rents. Frustrated adults 
reacting to a child who does not meet their standards can 
exaggerate the iignificance of occaitonal inattention or 



restl^sn^s. Above all, the normal ebullience of childhood 
should not be confused with the very sr^ial problems of 
the chlfd with hyperkinetic behavioral disofdert/' 

^ "The most commonly used of the 38 terrrtt 
applied to a p'ab^ag set of symptorfs found In grade 
school children Is minimal brain dysfunction 
(MiOK , Hyperkinesis, the other most popular and mis- 
used label, is often uM synonymously with M60, or is 
diicflbed as the result of MBD " "Ard a new one, 
particylarry favored by drug makers because It will cover 
anything' functional tehavlor disorder/' Divoky, supra 
note 3, at 7. 

"The condition commonly called mlnlmil brain 
dysfunction— M8D--is not my to dlagnosei Specialists 
spend from iIk houi^ to three days on the diagnoils/' 8 
Inequality in EdueatiQn at 8, 

^ CNI Wmekly Report (Nov. 1, 1i73) (pKjbllshed by 
Community Nutrition Inititute, lilO K. St., N.W., 
Washington D. C. 20W6),' Ben F, Felngofd, my Your 
Child is Hyp§ra§tive {197iK 

q 

See, s.g.. The National Welfare RIghti Orpniza^ 
tlon's Petition of April 2, 1871 to the Food and Drug 
Administration 'To Withdraw Approval of Methyh 
phenidate Hydrochloride [Ritalin] For Use In Hyper^ 
kinetic Behaviof Disorders in Children/' Petition denied 
in decision of March 17, 1972. 

^0 M,G,L. Chapter 71, S.i4B, 

See generally the regulations develc»ed by 
H.E.W, for the "Protection of Human Subjects which 
limit the nature and methods of research funded by the 
Department, 39 Fsderal Register 18814 (May 30, 1i74), 
See also the proposed supplementary regulations for 
children, prisoners, and the mentally infirm. 3B Federal 
Ragister 31731 (November 16, 19731. 

The use of behavior modifying drugs raises constitu^ 
tional questions since "autonomy over one's own body, 
without intrusion of drugs which modify behavior— /to 
matter how benefieial-^H a matter of ultimate personal 
concern/' For possible sutetantive challenges and pro- 
cedural lafaguards, see Roderick Ireland and Paul 
DImond, "Drup and Hyperactivityr Process is Due," 8 
Inequaf/ty in Education 1 8. 



From 20 Inequality in 
59, 70-71 {July 1975). 
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IILE.2. Benskinv. Ta ft City Schoo/ District 

Challenge Schoo! District's Practice of Cotrcing 
Parents to Consent to Have Behavior Modification 
Drugs Administered to Their Children as a Condition 
of Attendance 

16,431. Betiikin v. Taft Cl^ School District, No. 136795 (CaL 
Super Ct., Kern County, filed Sept. 8, 197S). PlaintitTs 
represented by Susanne Martinei. Pauline TfiJer, Peter 
SandiTiann, Youth Law Center, 693 Mission St.* San 
Francisco, CaL 94105, (415) 495^6420. Of counsel, Kathleen 
Davis, law student. [Here reportedi 16.431A Complaint 
(a2pp.).] 

This suit was filed by 17 elemental school children 
against a school district for coercing parents into giving their 
consent to have a psychoactive or behavior modification drug, 
Ritalin, administered to their children as a condition of 
attending school. This amphetamine^type drug is used upon 
so-called hyperactive children to "slow'* them down in school. 
Plaintiffs attack defendant's practice of prescribing the drug 
for children, using Title I funds to purchase the drug, and 
coercing parents into agreeing to permitting the school to give 
the children the drug under threats of excluding them if they 
refuse to consent. 

Plaintiffs contend that defendants acted beyond the 
scope of their legal authority in prescribing the medical 
treatment of children, violated the parents* right to determine 
the medication treatment of their children, imposed an 
unconstitutional condition upon public school attendance, 
misused federal funds in purchasing the drug for the children* 
committed battety upon the children by causing them to 
ingest the drug without the informed consent of their parents, 
and violated state and federal narcotics laws in giving children 
Ritalih pills out of their classmates* prescriptions. The 
parents allege that the children all suffered various temporary 
and permanent side-effects, such as headaches, insomnia, 
stomachache, growth retardation, and in several cases, 
epileptic seizures, as a result of taking the drug. They seek 
compensator^ and punitive damages against the school 
district and various named employees for forcing children to 
take the drug. 

PlaintifTs also seek to enjoin defendant's praciice of 
placing children in classes for the mentally retarded without 
the knowledge or consent of their parents, without hearings, 
notice or review% 

CR 



te: For mora on bahavlor modifying drugs, including some legal 
theories for challenging school officials' authority to 
administer drugs to children, see pages 343^48 of The Con- 
stitutional Righte of Students I Analysis and Litigitio^ " 
Materials for the Students Lawyer , available from the Center 
for Law and Education, See also William Wells, "Drug Control 
of School Children^ The Chlld'a Right to Choose, 46 So.Cal L Rev 
602 (1973). " " 
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IV. Inadequate Programs 
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IV.B. ''Do Handicapped Children Have a 
Legal Right to a Minimally 
Adequate Education?" 

A slightly revised version of this article appeared in 3 Journal 
of Law & Education 153 (April 1974). 

The kinds of Rodriguez distinctions suggested in this article, 
for arguing that education may still be a fundamental interest 
where minimally adequate education or constructive exclusion is 
at issue, now have some judicial support. See C.A.R.c. at I. P. 
lugra, Fialkowski at IV.D. infra , Frederick L . at IV.D. infra . 
But cf. Wilson at IV.D, infra . 

There is also some judicial support now for the argument made 
in this article that some handicapped children meet the criteria 
set forth in Rodriguez for a suspect class. Thus footnotes 6 and 
27 should now include references to C.A.R.c . at l.F. supra . 
In re G.H. at l.D. 3. supra , Fialkowski at IV.D. infra . The Na- 
tional Center for Law and The Handicapped, 1235 North Eddy Street, 
South Bend, Indiana 46617, has prepared a brief setting forth the 
history of discrimination against handicapped children and other 
arguments for concluding that handicapped children meet the 
Rodriguez criteria for a suspect class. 

Where courts do not find the fundamental interest or suspect 
class necessary for strict review, they may provide a moderate 
review somewhere in between traditional "restrained" and "strict" 
review. Thus the Gunther article cited at footnote 7 in the 
article should now include reference to the citations set forth 
in the Frc ierick L . excerpt at IV.D. infra . 

The"Right to Treatment" section should now include reference 
to O'Connor v. Donaldson , 95 S.Ct. 2486 (1975). 

The state law section should now cite M.A.R.C . at IV.D. supra. 
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Given the difficulty of many of the fedaral constitutional 
olaima, lawyers should consider first their claims under a develop- 
ing body of state and federal statutory law. 

Encouraged in large part by cases such as P^A.R^C. and Mills 
and by Federal requirements such as 20 U.S.C. sec* 1413, V. 
infra , many states have completely revised their special education 
laws in the last few years. 

Finally, a section should be added to this article analyzing 
the claims for adequate suitable education under federal law. 
Under the Education Amendments of 1974^ VLB. infra, State plans 
must establish a goal of providing "full educational opportunities 
to all handicapped children," and the implementing regulations 
despfibe the kind of projects necessary "to meet the special edu-- 
cational and related needs of handicapped children" (See 40 
Federal Register 18998, May 1, 1975 at 19002, section 124a, 24). 
The H*E.w. MemorandiOTi at VI. infra states that "failure to assess 
individually each student's needs and assign her or him to a pro- 
gram designed to meet those individually identified needs" may con- 
stitute a violation of Title VI or Title IX where there is an ad-^ 
verse racial or sexual impact on children. And the first draft of 
of regulations to implement Section 504 of the Rehabilitation Act 
of 19 73, VI. A. infra, includes a section describing requirements 
for a "suitable education" for handicapped persons (See 41 Federal 
Register 20296, May 17, 1976 at 20308, section 84.36). 

And as of October 1, 1977, in order to qualify for assistance 
under the "Education for all Handicapped Children Act of 19 75^" 
P.L. 94-142, VI. D, infra , each State plan must include detailed 
policies and procedures to assure that ''a free appropriate public 
education will be available for all handicappad children. . . 
within the State not later than Septenier 1, 1978, . . Sec. 
612(2) (B) . Part of the definition of "free appropriate public 
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education" under 94-142 is that special education and related 
services are provided in confonnity with an individualized written 
education prograni for each handicapped child. P.L. 94-142 also 
provides parents a hearing before the local board of education with 
rights to appeal first to the State education agency and then to 
either state court or federal district court withput regard to the 
amount in controversy. 

See Part VI infra for a summary of these and other federal 

laws . 
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IV.C.1 . R/SAC Stipulation on Settlement 

RISAC V. Board of Regents . C.A. No. 5081, D.R.I. , Stipulations 
on Settlement, 9/75 (Clearinghouse #15926) 

This action concerns special education practices In all Rhode Island 
school systems and several state institutions. After several weeks of trial, 
stipulations were entered which resolve the case, at least temporarily. In 
one group of stipulations, plaintiffs agreed to dismiss the action, without 
prejudice, by June 1, 1976, if there Is substantial coiqjllance with certain 
agreeMnts. These agreements, most of which are to be effectuated by local 
systems following receipt of meinoranda from the State Coimnissloner, concern: 

(1) utllliatlon of a particular definition of mental retardation ("...abnormal 
in adaptive behavior and further. ..an IQ of below 70 on an individually 
administered intelligence test after adjustment for socio-cultural bias") ; 

(2) reevaluation of black and non- English dominant students who' are in classes 
for the mentally retardedi (3) basing placement in special classes on parental 
Gonsent; (4) provisions for due process procedures "any time that a decision 
substantially altering the educational placement of a handicapped child is 
intended. (5) creation of a special education imit in the State Department 
of Education _" to monitor co^liance with state law, regulations and these 
stipulations"; (6) determining "the number of children with enwtionally based 
and neurologically based problems" attending secondary schools and providing 
adequate programs for themi (7) designing and iraplementlng "a referral systeflT 
whereby those pupils with suspected handicapping conditions will be brought 

to the attention of appropriate school personnel for diagnostic work-up"; 
(8) a program of identifying and servlni handicapped children ages 3-6. The 
stipulations require nmnerous progress reports to plaintiffs' coimsel. 
Separate stipulations, with similar provisions for dismissal based upon substan- 
tial compllMice, concern the Home School of the Patrick O'Rourke Children's 
Center, the Institute of Mental Health, the Ladd School and Zambarano Hospital. 
These agreements cover, inter alia , the following s (1) employment of personnel 
and their qualifications; (2) adequate evaluations of students; (3) development 
of individual educational plans for students and periodic evaluations of 
progressi (4) nui^er of hours of instruction; (5) an overall assessment of 
the educational program at the Institute by Independent persons; (6) additional 
classroom space; (7) a report on steps taken to provide alternatives to 
institutionalization at the Ladd School; (8) evaluation of compliance with 
certain provisions by a panel of experts. These agreements also provide for 
reports to plaintiffs' coimsel. 

ELB 

RISAC V. Board of Regents . C.A. No. 5081, D.R.I. , Mem. 
Op. , S/1/75 

Pre-trial rullnis in case involving challenge to education of students 
with special needs in all Rhode Island school systems and several state 
institutions. Ruling ; "[Tjhe statute [29 U.S.C. 794] should be applied to 
correct discriminatory practices in anx federally assisted program regardless 
of whether it is a vocational rehabilitation program or not." (p. 8) (Defendants 
had argued that i794 applied only to "vocational rehabilitation programs.") 

See Part VI. A. 2. infra. ELB 
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IV.D. Other Cases Challenging 
Inadequate Educational Programs 
for Handicapped Children 



Mentally Disabled SchoDi Children in Philadelphia 
Challenge School Districts Failure to Provide 
Them Special Programs and Classes 

16*905. Frtdtrick L. v. Thomas, No, 74^52(H.D. Pa., iiled Oct. 
10. 1975). PlaintilTs represented hy David Kraut, Stephen 
Gold, Community Legal Services, Inc. Sylvania Hou.se, 
Juniper and Locust Sts., Phiiadelphia. Pa, 19107.(215) 893- 
5300: Stephen Miller. Education Law Center. Lewis Tower 
Bid.. 15th and Locust Sts.. Philadelphia, Pa. 19102. [Here 
reported: I6.905A Complaint ( !3pp.): I6,905B Memo In Sup- 
port of Motion to Dismis!i(|5pp.); I6,905C Memo in Support 
of Motion to Dismiss (3pp,): I6.905D Memo in Opposition to 
Motion to Dismiss (37pp j; 16,905E Supplemental Memo to 
Motion to Dismiss (ISppj; i6,905F Piaintirf-Intervenor's 
Supplemental Memo (lOpp,).] 



This class action filed on hehaifofali students within the 
School District of Philadelphia who have Icarningdisabilities, 
challenges the School District s failure to provide special 
programs and classes for such children. Defendants are the 
School District of Philadelphia, thelndividual members ofthe 
Philadelphia Board of tducation, the Pennsylvania Secretary 
of Education and the Pennsylvania Attorney General, Plain^ 
tills contend that ulihough children with learning disahilities 
are not perse physically excluded from attending classes in the 
School Disiricf of Phihidelphia, such children are effectively 
e;^cluded in that they arc unable to learn unless they receive 
special educational services 

Plaintiii:.' . MMnncnu include the right to equal protec- 
tion, the conM. .ii !ul right to a minimally adequate 
education, absieniion. mootness. and pendent state claims in- 
volving the Pennsylvania Public School Code of 1949, 24 P.S. 
^#13-1371 vrsvq. I hey seek declaratory and injunctive relieL 

CR 



Fredarick L, v. Tho maa ; Equal Protection and Minimally Adequate 
Education ^ ~~ ^ ~^ — ^~ ^ ^ ^ 

In denying defendants' motion to dismiss in this case, Judge 
Newoomer in a Memorandum and Order (pp. 4-7) dated January 7, 1976 
stated^ inter alia i 

The complaint alleges that in the School District of Phila^ 
delphia, children with specific learning disabilities who are not 
receiving ihstruction specially suited to their handicaps are 
being discriminated against in the following respects. First, 
the Commonwealth and School District are providing "normal" chil^ 
dren with a free public education appropriate to their needs, but 
are denying an equal educational opportunity to the plaintiffs. 
Admittedly, most of the plaintiffs are afforded access to the 
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same curriculum as normal children, but it is argued that the test 
of equal treatment is the suitability of the instructional ser- 
vices for the educational needs of the child. Many of the plain- 
tiffs, it is said, cannot derive any educational benefit from the 
normal curriculum if that experience is not mediated by special 
initruetion aimed at their learning handicaps. We are told that 
inappropriate educational placements predictably lead to severe 
frustration and to other emotional disturbances which impede the 
learning process and erupt into anti-social behavior. On this 
basis it is argued that some or all of the class is constructively 
excluded from public educational services, because — for them 
— the instruction offered is virtually useless, if not positively 
harmful . 

whether the plaintiffs are to be deemed "excluded" from pub- 
lic education is, we think, a mixed question of fact and law. We 
note that the Supreme Court, in Lau v. Nichols . 414 U.S. 56 3, 94 
S. Ct. 786, 38 L.Ed. 2d 234 (1974) did not reach the question 
whether non-English speaking Chinese children were, for the pur- 
poses of equal protection analysis, being constructively excluded 
from public educational services when they were admitted to the 
schools on the same basis as other children, that is, into classes 
conducted only in English. Furthermore, in San Antonio School 
District V . Rodriguei . 411 U.S. 1, 37, 93 S.Ct. 1278, 36 L.Ed. 2d 
16 (1973), the Court left open the possibility that the denial. of 
a minimally adequate educational opportunity may trench uoon a 
fundamental interest, if the state has undertaken to provide a 
free public education.^ We find that the plaintiffs' legal prop- 

4"^ This minimum education equal protection theory is distinct 
from the plaintiffs' right-to-education claim based on the First, 
Ninth, and Fourteenth Amendments. The latter theory would impose 
on the state an absolute duty to provide the minimal educational 
services necessary to prepare chiidren for democratic citizenship 
in their adult lives. 
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ositions are not completely devoid of merit, and that their offe 
of proof on the factual question is satisfactory. Plaintiffs ma 
be able to show that the defendants' policies must be subjected 
to strict scrutiny because a classification has functionally ex- 
cluded them from a minimally adequate education. 

Second, the plaintiffs say that the Commonwealth and the 
School District of Philadelphia are providing mentally retarded 
children with a free public education especially suited to their 
individual needs, but are denying learning disabled children an 
equal educational opportunity, namely, a curriculum adapted to 
overcome their handicaps. 

Third, it is alleged that the state and the district are un- 
lawfully discriminating between those few learning disabled chil- 
dren who it is specially instructing, and the plaintiffs who are 
not given special instruction. 

The complaint also includes a colorable claim that these 
classifications do not satisfy the equal protection test of ratio 
nality. The appropriate test for this case would not be the tra- 
ditional rationality standard. See, e.g. Lindsley v. National 
Carbonic Gas Co. , 220 U.S. 61, 78-79, 31 S.Ct. 337, 55 L.Ed. 369 
(1911) . The interests implicated in this dispute require the de- 
fendants to show that their actions have a basis in fact which 
rationally advances an actual purpose of the legislative scheme. 
Weinberger v. Weisanfeld , 43 L.Ed. 2d 514 (1975); Sosna v. Iowa , 
95 S.Ct. 553 (1975); Weber v. Aetna Cas . & Sur. Co^ , 406 U.S. 164 
(1972); See also, Gunther, "Forward! In Search of An Evolving 
Doctrine on a Changing Court: A Model for a Newer Equal Protec- 
tion," 86 Harv. L. Rev. 1 {1972); Davidson, "Welfare Cases and 
the 'New Majority': Constitutional Theory and Practice," 10 Harv. 
Civ. Rights-Civ. Lib. L. Rev. 513 (1975). 

Weisenfeld , supra , involved a classification by sex, a quasi- 
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suspect classification. Analogously, the instant ease involves 
education, a quasi-fundamental interest.^ Moreover, although 
learning disabled children are not a suspect class they do exhibit 
some of the essential characteristics of suspect classes-minority 
status and powerlessness . We think that the Supreme Court, if 
presented with the plaintiffs' equal protection claim, would apply 
the as yet hard to define middle test of equal protection, some- 
times referred to as "strict rationality." For example, in 
Weinberger , supra , the Court, without purporting to apply the com- 
pelling state interest test, noted that a legislative discrimina- 
tion, even if it can be rationally explained and "is not entirely 
without empirical support," 4 3 L.Ed, 2d at 523, must nevertheless 
withstand scrutiny in light of the primary purposes of the leg'is- 
lative scheme of which it is a part. 

5. As we have said, the Supreme Court has not ruled out that — 
complete denial (by a state which has created a public school 
system) of a minimally adequate education may involve a fundamen- 
tal interest. 
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Fialkowskl V. Shapp . C.A. No. 7h-2262, E.D.Pa., Mem. and Order, 
12/17/75 (Clearlnghousa No, 17^499) 

Action on behalf of two multiply handicapped persons alleging a denial 
of equal protection "because unlike the programs offered to normal and less 
severely retarded children, the nature of the educational programs offered them 
is such that no chance exists that the proirams will benefit." The defendants 
are Philadelphia officials, and four state officials, two In the education area 
and the governor and former attorney general. Rulings (on motion to dismiss): 
CI) The commissioner of education and the director of the Right to Education office 
are proper defendants because they "had direct supervisory control over the policies 
of the local school district." (Slip. Op., p. 6) The governor and the attorney 
general are dismissed as defendants because they were not aware of plaintiffs' 
situation, they committed no overt acts, and they had no direct supervisory 
control, (p. 11) (2) The Eleventh Amendment does not bar monetary relief against 
the Individual defendants in their personal capacities, (p. 3) (3) "In order to 
prevail on their claim of Inmiunlty, defendants must allege and establish on the 
record a good faith defense as articulated by the Court In Wood [v. Strickland . 
420 U.S. 308 (1975)]. Such a determination cannot be made on the basis of the 
allegations in the complaint." (p. 15) (4) Plaintiffs were not required to 
exhaust the remedies provided in the PARC consent decree, 343 P.Supp. 279" (E.D.Pa., 
1972) since (a) "[tjhe Supreme Court appears to have treated the law as settled 
that the exhaustion... doctrine Is not applicable when an otherwise good cause 
of action is brought under 11983" (pp. 15-16), and (b) the asserted remedy Is not 
adequate (no right to compensatory damages, or to test adequacy of program). 

^frh^^ "... Rodriguez does not foreclose plaintiffs' equal protection 

claim. (a) Plaintiffs allege a complete denial of educational opportunity rather 
Chan a lesser quality of education, (p. 19) (b) Plaintiffs seek "equal access to 
minimal educational services" rather than "equal financial expenditures." (pp. 19- 
20) (c) There is "a certain Immediate appeal" to the contention that under 
Rodriguez. 411 U.S. at 28, retarded children are a "suspect class." (pp. 20-21) 

(6) [T]here may be no rational basis for providing education to most children and 
yet denying plaintiffs instruction from which they could possibly benefit." (p. 21) 

(7) The court withholds a ruling on plaintiffs' right to treatment claim, (p. 21 
at n.lO) 

ELB 

#™ K Huyett also distinguishes between exclusion 

trom school and exclusion from educations "Although the PARC pro- 
cedural safe|uards may prevent total exclusion from schoomhiy 
may not be adequate to prevent total exclusion from educati on." 
(p. 18). 
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Fialko wski V. Shapp: Handicapped Children as a Suspect Class 

Judge Huyetf s Memorandum (p. 20) includes the following dis- 
cussion of handicapped children as a possible suspect class i 

[Pjlaintiffs argue that we should strictly scrutinize their 
claims because retarded children are a suspect class. Reviewing 
the characteristics of a susoect class as the Supreme Court has 
identified them, we find a certain immediate appeal to plaintiffs' 
argument. The Court in Rodriguez , for example, set forth the 
following criteria for determining what constitutes a suspect 
class: 

[a] class . . , sa-Idled with such disabilities , " 
or subjected to such a history of purooseful 
unequal treatment, or relegated to such a posi- 
tion of political powerlessness as to command 
extraordinary protection from the majoritarian 
political process. 41.1 U.S. at 28. 

Such a test could certainly be read to include retarded children. 
Retarded children are precluded from the political process and 
have been neglected by state legislatures.^ Moreover, the label 
"retarded" might bear as great a stigma as any racial slur. In 
Interest of G.H.., 218 N.W. 2d 441 (1974), the Supreme Court of 
North Dakota accepted the argument that the handicapped should be 
classified as suspect and distinguished Rodriguez on this basis. 

While the Supreme Court of the United States 
using the "traditional" equal-protection analysis 
held that the Texas sy.ten of educational financing, 
which relied largely t . property taxes, was con- 
stitutional, we are con..ident that the same Court 
would have held that CH's terrible handicaps were 
Dust the sort of "immutable characteristics deter- 
mined solely by the accident of birth" to which the 

inherently suspect" classification would be applied, 
and that depriving ner of a meaningful educational 
opportunity would be just the sort of denial of equal 
protection which has been held unconstitutional in 
cases involving discrimination based on race and 
Illegitimacy. 218 N.Vl.-^d at 446-47. 

T' example, until the last two years, retarded children ^ 



have been universally denied admittance into public schools ir the 
United States. In addition, thirty-two states have had statutes 
providing for the sterilization of retarded individuals. O'Hare 
& Sanks, Eugenic Sterilization . 45 Geo L. J. 30 (1956) 
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Suit Alleging Failure to Provide Adequate Special 
Education Program for Emotionally Handicapped 
Children Dismissed for Lack of |urisdiction 

16,468* Wilson v. Redmond, No. 75 €-383 iN.D. II!., Aug, 
19. 1975), Plaintirts reprt^sentud by Jumeb DeZtlar, Legal 
Assistance Foundation or Chicago. 1114 S. Oakley Blvd = . 
Chicago, IlK 50512, (312) 42N20oi. [Here reported: "lh,468A 
Opinion (5pp.), | 

The eourt has dismissird for lack of subjeet^niauer 
jurisdiction. plaintitTs complainc which alleged that cnio^ 
tionally handicapped children in Chicago, Illinois were not 
being provided an adequate special education program. 
Relying on Sun AfUufiin Scluiol District v. Rodrimicz, 411 
U,S, 1 (]^"2). the court stated that education is not among 
the rights explicitly or impliciily protected by the Cimstiiution. 
and therctbrc the court has no jurisdiction under Section 1 W 
and 28 U.SXV §1343. Had plaintit! alleged that delendants 
completely denied handicapped chiiurcn liie il^iu tt> an 



education, rather than merely alleging that handicapped 
children are aftbrded a dit'tcrent quality of education than 
other children in Chicago, the court indicated its decision 
might be different flince the claim would have fallen into the 
'complete deprivation" exception hinted at in Rotln^iirz, 

The court also indicated that its decision might have 
been different if plaintitThad alleged thai the state and county 
ofticials had implemented a special education program that 
tailed to provide equal treatment tor handicapped children in 
Chicago. "The question then would have been not whether the 
state is constitutionally required to provide a 'minimally 
adeqiuHc^ education tor handicapped children, bui whether, 
alter the state adopts a law tbr the establishment and 
maintenance of .peeial edueation taciliiies, it is required to 
insure equal application iU that law to all persons in the state, 
I he atisuer to the latter inquiry is clearly in the atflrmative," 
I he court also held thai plaintifrs claim is niH an appropriate 
suhjecf tbr tlue pn^euss analvsis. 

CR 



£oe V* Laconia Supervlsar^^ Union No. 30 , 396 F, Supp, 1291 
(D.N.H,, 1975)' 

Action by emotionally handicapped student against local school system 
and meniers of state board of education for cost of tuition at private school, 
N.H.RSA 186-A:8 provides in part^ '-The stat^^ board of Education shall be 
responsible for any tuition cost which exceeds the state average cost per 
pupil of current expenses." Payment was refused when plaintiff was placed "in 
a fourth priority status" under a priority status adopted due to insufficient 
legislative fimding. The priority system was based on "the severity of the 
handicap/' Rulings : (1) The court does not have jurisdiction over the Super- 
visory Union, This entity cannot be sued imder 28 U,S,C, 1331 (citing cases), 
and "plaintiff has not made a prima facie showing" of satisfying the $10,000 
jurisdictional amoimt requirement of 28 U.S.C, 1331, (1293) (2) Since neither 
a fundamental right, nor a suspect classification is involved^ the priority 
system must be judged by the rational basis stmidard, (1296) (3) In challenging 
the rationality of the priority scheme, plaintiffs note that the limited funds 
would be stretched further if the economic status of families were also con-^ 
sidered, WhJle agreeing that "the interests and goals of [the statute] might 
be better furthered" if defendants followed plaintiff's suggestion, the court 
holds that "the present scheme of administration cannot be 'condermed simply 
because it imperfectly effectuates the State's goals. ' Rodriguez , supra , 411 

U.S. at 51 " (pp, 1297-98) The court also holds that '*there is a "rational 

basis for giving those children with the severest handicap preferential treat- 
ment._..," (1298) (4) The court rejects the contention that the scat computes 
the "state average cost per pupil" in an imconstitutional manner. 

ELB 



Hal derman v. Pittenger , 391 F.Supp. 872 (E,D. Pa., 1975) 

Class action on behalf of children with special educational 
needs challenging, on equal protection grounds, Pennsylvania laws 
(24 P,S, 13-1376 J 1377) setting maxtaa for state reimbursement of the 
cost of "special education" in private schools. Plaintiffs allege 
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th5C chey attend private schools where the cost exceeds the maximum 
reimbursement levels. Rulings; (1) With respect to the 
jurisdictional amount, in cases "where there is no adequate remedv at 
law, the measure of jurisdiction is the value of the rights soueht to 
be protected...." (873), Here, the rights asserted are such'as to 
satisfy jurisdictional requirements. (2) " [Pjlaintif f s ' claims 
whether they can be sustained or not, are sufficiently substantial 
to require the convening of a three-judge court," (876) 



il as 



^g^^ ' In dicta, the court expresses skepticism about the 
validity of the plaintiffs' claim. 
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Kruse V. Campbell . C.A. No. 7S-0622-R, E.D.Va., Complaint, 12/1/75 

Class action on behalf of learning disabled pupils challenging (a) 
Viriinia s system of tuidlon assistance grants to parents of handicapped 
students who must be enrolled in private special education programs be- 
cause of the absence of appropriate public school programs, and (b) a 
related welfare department practice. The named parent plaintiffs allege 
that the maximum grants authorised by statute ~ Virginia Code Section' 
22-10.8 (1975 Supp.) ~ do not cover the full costs of the private 
facilities in which they must enroll the minor named plaintiffs because 
of the lack of appropriate programs in the Fairfax County system in 
which they reside, and that they are poor and unable to pay the difference. 
In addition, plaintiffs allege that the welfare department will only pay 
the full cost of appropriate private education if custody of children is 
relinquished and they are placed in residential facilities. The defendants 
are the chief administrative officers of state and local education and 
welfare departments. Plaintiffs contend in part that the challenged 
practices deny equal protection of the laws, and are Inconsistent with the 
Federal Rehabilitation Aut of 1973, 29 U.S.C. 701 et aeg^. (See VI. A. Infra.) 
Plaintiffs seek in part the convening of a three-judge court , declaratory' 
relief, and an order requiring nayment of the full cost of private education, 
without unreasonable conditions. 



^ Hernandez y. Porter, C.A. No. 571532. K.D.Mich., First Amendnd 
Lomplamt (Clearinghouse 'U62 72A) 

^ ^ Class action on behalf of Latino students initially misclasslf Itid as 
retarded and placed in special classes due to lack of sen.tflvfLy rn ,nd 
capacity to deal with languaie barriers, and ultimately returned to ruKular 

foryeLrlfsne' overcoming the effects of lacem^nr 

for year^ in special classes. The complaint seeks, inter alia, damages 
opportunities for adequate reevaluations of Latino s tudintrpTaced in special 



85 

72 



ERIC 



classes, reintegration of misclassif lad students in regular classes with "at 
least one Latino tutor or helper for each parson seeking to be raintagrated 
into regular school classrooms," correction of student records, and a determina- 
tion that certain Michiian laws, deemed to bar adequate remedial programs 
are wicons titutional. The complaint states claims based upon the fourteenth 
amendinent, 42 U.S.C, 200 . d and 20 U.S.C. 1703(f)- " " " 
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ADEQUATi EDUCATIONAL PROGRAMS 
FOR HANDICAPPED CHILDREN REQUIRED 
BY NEW YORK LAW 

in re Reid (No. 8742, N.Y, State Commr. of Ed,, 
decision dated 11/26/73), Clearinghouse Ho.. 
9376. 

This class action on behalf of an estimated 
24,000 handicapped children in New York City 
was initially brought in federal court, but the 
Second Circuit uphelo the district court's absten 
tion from deciding the federal claims until state 
claims were decided in state court. Reid v. Board 
af Education, 453 F.2d 238 (2 Cir. 1971), 
Plaintiffs then raised the state law claims in an 
administrative proceeding before Ewald B. 
Nyquist, Commissioner of Education, State of 
New York. In an opinion handed down on 
November 26, 1973, the Commissioner provided 
relief to a class which includes all handicapped 
chMdren in the City of New York "who are either 
attending private or public schools or for whom 
the respondents do not provide suitable educa 
tional facilities or programs," The Commissioner's 
findings are as follows: 

"I find thai a class appeal is properly 
brought in this matter, in that there are admittedly 
numerous children residing within the respondent 
district whose educational needs are not being 
adequately served, as required by section 4404 of 
the Education Law, which provides, in part 
The board of education of each 
school district fn which there are ton 
or more handicapped children who can 
be grouped homogeneously In the 
same classroom for instructional I pur 
pases shall establish such special 
classes as may be necessary to provide 
■..structlon adapted to the mental at= 
tainments of such children from their 
fifth birthday until the end of the 



school year during which they attain 
their tvventy^irst birthday, or shall 
contract with th^^ board of education 
of another school district, a boar^i of 
cooperative educational services or a 
vocational education and extension 
board for the education of such 
children, under regulations to be estab 
lished by the commissioner of educa 
tion. 

Parts 101, 200 and 203 of the Regulations of the 
Commissioner of Education provide for implemen 
tation of this requirement, 

"The Department's investigations have 
shown several areas in which the respondents have 
not carried out their obligations set forth in the 
law and regulations. In particular, I find that the 
following deficiencies have existed and continue to 
exist: 

1. Undue delays in examinations 
and diagnostic procedures, 

2. Failures to examine and diag 
nose handicaps, 

3. Failures to place handicapped 
children In suitable programs, 

4. Failures to provide available 
space and facilities for programs. 

5. Children placud on home ln= 
struction in violation of the 
purpose of home instruction, 

6. Children placed on home in- 
struction who did not receive 
tliu required houih of personal 
instruction in accordance with 
the regulatlnns of the Com 
missioner Education. 

7. Handicapped children expelled 
from pijblic school education for 

8(j 
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medical reasons when such med- 
ical reasons did not preclude 
benefits from educational set- 
tings. 

8. IncompliMe or conflicting cun- 
sus data on the number of handi- 
capped children residing in New 
York City. 

9. Inadequate means of informing 
parents of the procossuti joluted 
to special education services, and 
inadequate plans for foarent in- 
volvement in effective planning 
and deciSiorimaking regarding 
their children. 

10. Suspensions of handicapped 
children from classes without 
adequate notice or provisions for 
alternate educational services. 

"With regard to failures by the respondents 
to examine and diagnose handicapped pupils, I 
have foLind that a 'Medical Discharge Register' has 
been established by the respondents and used as a 
substitute for providing services for children with 
handicaps and discipline problems/' 

"Section 4404 of the Education L^jw clearly 
expresses the public policy of this Stui- mat all 
handicappfc'd children be provided with adequate 
educational services. The respondents have, in 
many instances, resorted to horne instriiction 



instead of providing adequate classroom facilities 
foi^ the handicapped/' 

"Respondents' failure to provide adequate 
educational programs for handicapped pupils re- 
sults in large part from their failure to provide 
adequate physical facilities and staff for the 
needed services. Again the law is clear that the 
respondents must provide the required facilities 
and staff or contract with private agencies in 
accordance with paragraph b of subdivision 2 of 
section 4404 of the Education Law." 

As a result of these findings, the Com 
missioner issued an order directing the Board of 
Education and the Chancellor to imrnediately 
place all diagnosed handicapped students in public 
school classes or private schools under contract 
with the Board, to discontinue illegal suspensions 
and use of the illegal "medical discharge register/* 
to only use home instruction in accordance with 
law, to cease home instrLiction as an alternative to 
classroom education and to submit lists and plans 
before February 1. 1974 on children on home 
instruction, on elimination of waiting lists for 
diagnosis and placement, on meeting the needs of 
all handicapped and on notifying parents and 
interested persons, in a language they understand, 
on ovailable services for handicapped children. 

16 Inequalit y in Educati on at 



Handicapped Children Challenge Quality of 
Special Education 

McWiinams v. New Yoik i lls Board of Kducallon, 

N<r 21350-75 (N.Y. Sup. C\. App. Dls.. tiled Jan. 2L 19^6). 
I*uiiiififiur'* rcprcNcntcd h> C icnc Mechanic, Miciiacl ! )a|c, I he 
Lui^jil Aid Sncici>. Ju\cnilc kiyhis l)ivisinn, IH9 Mnnlaiiuc 
Si.. BnujkUn. N V H20I [Here reported: rj4:A Petition 
(2^ipp n I7.14:H Order fn Shou Cruise (5ppj. Order 
CppJ; I7J420 Ordei (ipp.); I7J42I- Appellants' Hriel 

f'cl il liincrs. represeiitifiy a class n} "hanihcapficd " 
children ussi|ined to 'special classes'' under the jurisdicfinn o\ 
the Hoard ol lid u cat ion ot ifie t/ii\ of New York, challenge ific 
quality ol education they are receisiny. I'nder H S Y iWiAi. 
§200. Hd), a "special class" is dehricd as "a class containing 
handicappcHl children wh(> hase been grouped topelher 
because ni similar udueaiion ncudK for she purpose ol being 
provided a program i)! special edueaiiim under thedirection of 
a specialK trained teacher,'' 



Petitioners allege that special chisses in Scss York C'nv 
are undurgmng suhstiiiitial change. I he nuinber of leachers 
and para-pn>tessu?fials vvorUmg m the classes has heeri 
severely reduced, and ancillars serMces such as spei'cli and 
hard-oUheiirnig ti .Taps an ' psychothcrap\ are all but n(Hi= 
e%istenl= Despite the stall euts and lack ol ancdlar> serMces, 
the fhiard nt I diicatioii h^is receised d "varianee" trom the 
C iHiinussi(jricr of [ d neat ion allou ing i"! ti? mcrease registers in 
special elasses ti) 20 percent oser the maximum si/es 
csiahlished Inr special classes under state regnlatiiuis 
Pelitioners elaini thai the stalt^pupil nHio in special classes 
va My exceeds that essential lor suitahle education, thereby 
Moiating state eiiristitutiiinal and statutory rights. I he> allege 
that respondents* actntns \m\v ignored cstahlished educational 
standards and have negated the reasfm fni their segregaticui 
troin the regular school classes: to reecivr individual attention 
suitable U\ their needs. 

CR 
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STATE COURT ORDiRS APPROPRIATE 
EDUCATIONAL PROGRAMS FOR 
RETARDED CHILDRf N 

Maryland Association for Retarded Children v. 
State of fyfaryland (Equity No. 77676. decision 
filed April 9. 1974). 

The Maryland Circuit Court for Baltimore 
County has ruled in M dry I and Association for 
Retarded Ctiildren v. State of Maryland that 
Article 59A and Sections 73, 99 and 106D of 
Article 77 of the Annotated Code of Maryland 
requires the State and local education authorities 
"to provide a ff^ee education to all persons 
between the age& .^i five and twenty years, and this 
rncludes chifdren with handicaps, particularly men^ 
tally retarded children, regardless of how severely 
and profoundly retarded they may be." The State 
Court, hearing the case pursuant to the abstention 
order of a three-judge federal court, held that 
Article 77 requires local educational authorities to 
detern^ -le "that the educational program provided 
for a child is in fact an educational program and 
that it IS in fact an appropriate program for the 
child/' 

The obligations referred to above can^ 
not be discharged by referral of a child 
to another governmental authority or 
to a nonpublic school or facility if no 
opening in programs provided by such 
other agency or school or facility are 
available for the child and as a con= 
sequence the child cannot be enrolled 
but instead must wait on a waiimg list 
for an opening. 

Home and hospital instruction is not 
an appropriate long^term educational 
arrangement for any child.. ..Mental 
retardation, however profound, rs not 
a "physical" condition ju'^tifying refer^ 
ral to home and hospital instruction in 
lieu of instruction in school. 
The practice of sending children to 
nonpublic schools without full funding 
when the public schools are undble to 
provide the child with a program is 
unlawful. If the state fails to provide 
full funding in -iny such case the local 
board of eriuca.ion is obligated to do 
so. When the public schools provide or 
arrange for the education of a child in 
a public institution the educational 
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program must be made available with 
out charge to the child and his parents 
or guardians. The state has an obliga' 
tion under Article 59A and Article 23 
of the Declaration of Rights to fund 
institutional educational programs that 
insure appropriate education, so that 
there is no discrimination against 
children in the institutions. 
In addition, the Court ordered that all educational 
programs, including state operated residential fa- 
cilities, must meet accreditation standards to be 
promulgated by the State Department of Educa- 
tion, "The standards must be promulgated by 
September 1, 1974 and compliance with the 
standards must be effected by September 1, 1975. 
It is the primary obligation of rhe State of 
Maryland to provide for such funding as may be 
necessary to insure compliance with the appro^ 
pnatu standards.*' 

All parties to the litigation agreed that all 
children can be benefitted by some type of 
program of service, no matter how severely re- 
tarded. in an Explanatory Memorandum of Oe^ 
cision filed April 9, 1974, Judge John E. Raine, Jr, 
held that the ''education" required to be provided 
by state law must be broadly defined; "...educa- 
tpon is any plan or structured program admin^ 
istered by competent persons that is designed to 
help individuals achieve their full potentiaL... Every 
type of training is at least a subcategory of 
education/' Under Maryland law, the Mental 
Retardation Administration must assume responsi^ 
biiity for appropriate educational programs where 
the retardation is so severe that there Is no 
program available in the public school system. 
Noting that the ''chief reason why the State's 
responsibility to the mentally retarded had not 
been properly discharged is inadequate funding," 
Judge Raine concluded: 'The mairr thrust of the 
locree will be to place joint responsibility on the 
Mental Retardation Administration and the State 
Department of Education for the education of the 
mentally retarded, and to declare that the State of 
Maryland has the obligation to provide the neces 
sary funding," 

Plaintiff represented by Robert Plotkin, 
NLADA National Law Office, 1601 Connecticut 
Avenue, N,W., Washington, D.C, 20OT9; J. Snow= 
den Stanley, Jr„ 10 Light Street {17th Floor). 
Baltimore, Maryland 21202; Albert S, iarr, III, 25 
South Charles Street, Baltimore, Maryland 21202; 
and Ralph J. Moore, Jr., 734 Fifteenth Street, 

Washington, D,C. 20005, 

17 Inequality In Education at 
pp. 6U62: — — 
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McNeil V. Board of Education of Orange and Maplewood . No. 
L-17297-74, N.J. Superior Ct . V Issex^County , AmPiided Complaint 
(Clearinghouse No. 17,508) 

Action by graduate of public school system alleging that he "demonstrated 
a severe reading problem" upon enCering the system in 1965, that he was "socially 
promoted," and that he "never learned to read beyond a second grade level..,," 
The defendants are the board of education, the superintendent, two principals, 
a social worker, three physicians, three psychologists, a learning disability 
specialist, and other persons presently unknown. The complaint further alleges 
that two of the physicians "negligently failed to properly examine, diagnose, 
consult and treat the plaintiff's disability" and that the other defendants 
"negligently, and in violation of statutory duties failed to properly identify, 
classify, examine, diagnose, consult, treat and educate the plaintiff...." The 
defendants have sought summary judgment based upon asserted non-compliance with 
notice requirements of New Jersey's Tort Claims law. 
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IV. E. Bilingual Cases 



This section on bilingual cases is included for purposes of 
analogy with inadequate programs for handicapped children. For 
more detailed case discussion and other materials on bilingual 
education, see Bilingual-Bicultural Education; A Handbook for 
Attorneys and Community Workers (December 1975), available from 
the Center for Law and Education. 



* 
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IV.E.1, Lau V. Nichols 



FiDERALLY FUNDED DISTRICTS MUST 
PROVIDE SPECIAL LANGUAGE PROGRAMS FOR 
NON-iNGLISH SPIAKING STUDINTS 

Lau V. Nichols, 42 U.S. Law Wk. 4165 (January 
21, 1974). 

The United States Supreme Court has ruled 
that San Francisco's failure to take affirmative 
steps to rneet the language difficulties of 1800 
non English speaking Chinese students constitutes 
a violation of Title VI of the Civil Rights Act of 
1964. The students had brought suit alleging 
denials of Equal Protection and Due Process as 
well as the statutory violation. The District Court 
and Court of Appeals denied relief Jinding that the 
students' lan^age deficiencies were not caused by 
the state and hence there was no constitutional 
right to special language programs. The Supreme 
Court reversed, finding that Title VI, which bars 
discrimination in federally assisted programs, re- 
quire affirmative steps to bring non English speak^ 
ing students into the educational mainstream. The 
Court said: "Basic English skills are at the very 
core of vvhat these public schools Teach, Impost 
tion of a requirement that, before a child can 
effectively participate in the educational program, 
he must already have acquired those basic sktlls is 
to make a mockery of public education. We know 
that those who do not understand EncjNsh are 
certain to find their classroom experiences wholly 
mcomprehensible and in no way muaninyful.'* 

The significance of the Lmi case will not 
hwcome clear until there is some experience on a 
district by district level. And at least two limita 
tions in the Court's opinion may serve to dimini^ti 
its impact. By ruling on the statutory claim only, 
the Court geared relief to school districts which 
desire to receive federal funds. Some districts may 
prdter to lorego lederal ftnancial assistance ralhor 
than enact a language program. Also, the Court 
loft open the kind of languaye program required. 
Thus efforts lo secure high quality bilinyual- 
bicultural programs may still turn in many in 
stances upon negoiiatinn 



QUALITY BILINGUAL EDUCATION 
THROUGH LAU? 

The Supreme Court's decision in Lau v. 
Nichols, ^lA^ US. .J£J. 94 S. Cl 736 {1974} 
has been widely greeted by advocates of bilingual 
bicultural education as a iandmark in the effort to 
secure equal educational opportunity for non- 
English speaking minority children. However, as 
indicated in the note on Lau in ineciurifity in 
Education, =16, March 1974 (p.5S). the Courtis 
opinion was narrowly drawn. It left unanswered 
some practical questions which are essential if 
quality bilingual bicultural education is to become 
a reality. 

The L^u decision rested on section 601 and 
section 602 of the Civil Rights Act of 1964 and 
the HEW regulations promulgated under that 
section. Thus, on the narrowest construction, the 
decision stands simply for the proposition that the 
HEW guidelines involved were "entitled to great 
weight" as the consistent arid reasonable interpro 
tation of the department charged with adminis 
tering Title VL And while Title VI does provicie a 
weapon for plaintiff litigants, the limitations on 
relief through the statute could have been avoided 
had the Court ruled on the Equal Protection claim. 

Administration and interpretation of the 
Civil Rights Act of 1964 has, from its inception, 
tjeon subject to the bureaucratic and political 
Winds which blow at HEW. Artual enforcement of 
Title VI through hearings and cut off s has been the 
exceptioji, negotiation seemingly endless. See, for 
instance, Adams v. Richardson, 480 F.2d 1159 
(D.C. Cir, 1973). Lau v. Nichols does make clear at 
the Sufirume Court level that individual plaintiffs 
may sue to enforce the p? svisions of Title VI 
withojt waitmg for HEW to act. On the other 
hand, to the extent that the definition of discrim^ 
ination for Title VI purposes is whatever HEW says 



16 Inequality 1n Education 58 
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it is, then one must always be looking over its 
shoulder to make certain that standards are not 
changing. In view of its strong support for the 
regulations involved in Lau (the United States 
advanced the Title VI argument in the Supreme 
Couftl, it seems very unlikely that HEW could or 
would backtrack on the position that school 
districts must "take affirmative steps to rectify 
[the! language deficiency/* 35 Fed. Reg, 11595 
{1970). However, lawyers who seek to apply Title 
VI to new situations, es^tending the current inter 
pretations of the fegulations. or who desire a 
friendly court appearance by HEW may be disap= 
pointed by the difficulty of obtaining swift and 
progressive decisron'making by the agency. 

One reading of Lm/ may provrde help m 
dealing with some aspects of this problem. The 
HEW regulations upheld by the Court were of two 
varieties: broadly worded regulations which ampli- 
fied the ban on discrimination in the use of federal 
funds found in Title VL and an interpretive 
guideline specifically requiring affirmative steps lo 
correct language deficiencies of norvEnglish 
speaking students. The Court first quoted from the 
more general language of 45 C.F.R-. sec. 
803(b)(1), 80.5(b) and 80.3(b)(2). For instance, 
sec. 80.3(b)(1) ^ys that recipients of federal aid 
may not "restrict an individual in any way in the 
enjoyment of any advantage or privilege enjoyed 
by others receiving any service, financial aid, or 
other benefit under the program." nor may it 
"utilize criteria or methods of administration 
which have the effect of subjecting individuals to 
discrimination," 80.3(b)(2). The Court concluded 
that it " . . , seems obvious that the Chinese 
speaking minority receives less benefits than the 
E nglish'Speaking majority from respondents' 
school system which denies them a meaningful 
opportunity to participate in the uducational 
program-all earmarks of the discrimination 
banned by the Regulations/* The court then 
describes thti 1970 HEW guidulinf^^ which spucifi 
cally require affirmative language programs, 35 Fed. 
Reg. 11595. The opinion can be read as applying 
thf' broad anti discriminotion language of sue. 80.3 
ft. directly to the fact situation of a large number 
of non- English speaking children being function- 
ally excluded from educational benefits. On this 
reading the more specific 1970 clarifying guideline 
material would not be essential to the decision and 
thus it may be possible to press claims of 



discrimination which are as yet uncovered by 
specific HEW guidelines. Support for this reading 
c^n be found m the separate opinion of Mr, Justice 
Stewart, concurring in the result, who views the 
1970 guidelii ^ as central to a finding of discrim- 
ination. 

Beyond the question of what kinds of 
discriminatory activity are reached by Title VI lies 
the harder issue of relief. Title VI prohibits 
discrimination in federally assisted programs. It 
does not, of course, require a local school district 
to participate in these programs. Some districts, 
particularly small rural districts which have a large 
number of non English speaking children and 
receive a small amount of federal funds, may 
decide (on cost or ideological grounds) to forego 
federal funds rather than institute a language 
program. Since the most likely source of federal 
money in such districts is the Elementary and 
Secondary Education Act's Title I or Title I Migrant 
programs, the effect of a decision to give up 
federal funding would be to deprive poor children 
of whatever meager benefits they are already 
getting from these programs. A second possibility 
is that such districts will simply rewrite their Title 
I applications to make correction of language 
probluiiis a goal of their Title 1 programs. This 
would raise the critical and oifficult question of 
the quality of programs required by Lau. 

in larger districts (such as the San Francisco 
district), the threat of a loss of federal funds is 
likely to be a greater inducement for the initiation 
of programs:. Even here one should be careful to 
argue that poor and minority students are not the 
only ones to suffer the loss of federal funds when 
a school district is found to be practicing discrim^ 
ination in its school program. In Board of Piiblic 
imtniction of Taylor County, Florida v. Finch, 
414 F.2d 1068 (5th Cir. 1969), the Court seemed 
to limit the cut off t)ower of HEW to specific 
federal grants infected with prohibited discrimina 
tion rather than to .jll federal funds received by 
the offending school district. Although the issue of 
which federal funds may be cut off was never 
prusentud ir] Lau, it would seem that the exclusion 
of non Enylish speaking children from basic educa- 
tional benefits must necessarily limit the ability of 
such children to participate in all phases of public 
school life in their district. The Fifth Circuit in 
Taylor County did indicate that "Itjo s^jy that a 
rjroyram in a school is free from discrimiriation 



ERIC 



79 

92 



because everyone in the school is at liberty to 
partake of its benefits may or may not be a 
tenable position," Bupra, 1079. The burden should 
be on school districts to show that the discrlmina' 
tion found in one federal program could have no 
effect on the participation of minority students in 
other federally assisted programs. 

The problem of relief is not confined to the 
cut off issue. Hopefully most school districts will 
comply with Lau rather than lose federal funding. 
The real question is what kinds of ianguage 
programi will be required under Lau, Unfortu= 
nately the decision itself is of little help. The 
Court specifically eschews requiring any particular 
type of program, stating that ''[pletitioner asks 
only that the Board of Education be directed to 
apply its expertise to the problem and rectify the 
situation," For many minority students the 
application of such "expertise'' will yield programs 
which have little to do with quality bilingual^ 
bicultural education. Since decades of discrimina^ 
tion (including failure to provide language instruc^ 
tion) have resulted In a disproportionately low 
number of available minority teachers, many 
districts will not be in a position to institute 
meaningful programs. Furthermore, unrealistic cer= 
tification qualifications also operate to exclude 
potential minority teachers. The result, if districts 
ar- to rely on their existing teaching staffs to 
provide special ianguage programs, may be a giant 
hoax on non English speaking children. From the 
lawyer's perspective, however, that hoax may be 
virtually unassailable in court. 

For example, suppose a district adopts a 
program entitled ^'Language Difficulty Correction 
Program" which centers on a few of its Anglo 
teachers receiving some extra training at a local 
teachers' college. Suppose further that the district 



is able to write a program description in suitable 
educational jargon and obtain the services of some 
"educators" who will testify that this is a bona 
fide program to help non English speaking chlh 
dren. It is not certain that such a program would 
fall short of the Lau requirements and it is highly 
likely that most judges will not want to rule on 
what constitutes the best method of teaching 
non English speaking children. Indeed the question 
of teaching methodology is one which col ^s have 
always sought to avoid. Thus advocates of bilin- 
gual bicultural education may want to have a firm 
idea as to what kinds of programs they can secure 
from a local district before they move forward and 
demand relief under Lau. (It is possibie, of course, 
that HEW may issue further Interpretative guide^ 
lines which specifically require teaching of all 
courses in the child's home language. Interested 
persons might do well to write the Office for Civil 
Rights and urge the adoption of strong requlations 
on this question.) 

Finally, Lau may provide some direction for 
other kinds of education cases in Its use of state 
education statutes and policies as relevant to a 
finding of unequal treatment. The Court reviewed 
the California statutes which mandated proficlen^ 
cy in English as state policy and concludsj that: 
"Under these state imposed standards there is no 
equality of treatment merely by providing stu^ 
dents with the same facilities, textbooks, teachers, 
and curriculum; for students who do not under- 
stand Fnglish are effectively foreclosed from any 
meaningful education." Undoubtedly other acts of 
discrimination may be cast In terms of effective 
foreclosure from the purposes of the state's 
education statutes and policies and u^te of such 
state materials may be helpful in obtaining relief 
under Title VI, 



17 Inequality in Education at 
64-66 " "~ ^ 
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IV.F. Failure to Teach Basic Academic 
Skills in Regular Classes: Peter Doe 



DAMAGi ACTION BY ILLITERATE 
HIGH SCHOOL GRADUATE 
DISMlSSiD 

Doe V. San Francisco UnifM School District, No, 
653'312, CaL Super. {1974) 

Without a written opinion, the State Su^ 
perior Court on November 14, 1974 dismissed 
Peter Doe v. San Francisco Unified School Dis^ 
tr/ct, a damage action charging the public school 
district with negligence and educational malprac- 
tice in graduating an illiterate high school student. 
The court sustained the demurrer filed by the 
defendants which argued that the public school 
district was immune from tort liabiliry for the 
negligent or tortious conduct of employees with 
respect to 'academic' subjects. The school district 
argued that Its tort liabflrtv was limited to the 
protectJon of students from physical harm and 
that to extend tort liability to negligent teaching 
in areas sudi as reading would render public 
education economically unfeasible. The district 
argued that the charges that the school district 
violated various statutory duties in their operation 
of the public schools, if true, did not give rise to a 
liability In damages for such violations. They 
further argued that an interest in learning to read 
was not cognizable under tort law. Finally, the 
district argued that it owed no duty to any 
individual students to teach them to read or learn 
an/ other particular subject. 

F^om 19 Inequality i n Educati on 
(Feb, ly/b) at 



In response, the plaintiff asserted that the 
school district, by compelling students to attend 
school under the State's compulsory attendance 
laws, had assumed the duty to exercise reasonable 
care in teaching and that a breach of the duty to 
exercise reasonable care was actionable. The argu^ 
ment was also made that the California govern^ 
mental tort liability for educational negligence and 
without a specific exemption, defendant's claim of 
immunity was invalid. Plaintiff also argued that 
violation of mandatory duties under the Education 
Code gave rise to action In damages under specific 
California statutes and that a student*s interest in 
learning how to read-an expectancy^was an 
interest cognizable under tort law. 

Finally, the plaintiff argued that the action 
did not claim that the school district had an 
absolute duty to teach the plaintiff how to read, 
but, rather, it had a duty to exercise reasonable 
care in discharging its functions and the district 
and its employees had failed to observe an 
appropriate standard ot care with respect to the 
plaintiff. Since the action was based upon the 
notion of fault=negllgence=-rather than strict lia- 
bility, plaintiff asserted that defendant's claim of 
bankrupting the school system by actions from 
non-learners were meritless. 

An appeal of the dismissal has been filed 
with the California Court of Appeals, 

Susanne Martinez* 

Susanne Martinet ii a Staff Auorniv at the Youth 
Law Center, San Franeiico. 



See aiso Stephan Sugarman, ■Accountability through the Courts," 82 School Review 
233 (February 1974); Garahon Ratner. "Remedying Failure to Teach Baaic Skills 
17 Inequality m Education 15 (June 1974); David Abel, "Can a Student Sue the' 
Schools for Educational Malpraccice? " 44 Harvard Educational P-^v. 416 (Nov.'"l974) 
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V.C.6. Other Cases Challenging Ability Grouping Practices 



HcNe.il V. Tate County Sch. Dlst. . 508 P.2d 1017 (C.A. 5, 1975) 

Challenge Co classroom segregation in Tate County Mississippi 
system resulting from placement based on teacher evaluation of past 
performance, a method used for ten years. The three elementary schools 
(grades 1-6) had from one co four all-black sections and there were a 
few all-white sections in advanced grades. While approving this scheme, 
the district court found that "[i]t might well be that the segregated 
classrooms exist 'because the black child has not had the advanLages which 
the wliite child has had.' " (1019) Rulings '; (1) "[T]he 

court must assay the present district plan of student assignment which 
results in racial segregation with a punctilious care, to see that it 
does not result in perpetuating the effects of past discrimination. 
Certainly educators are in a better position than courts to appreciatu the 
educational advantages or disadvantages of such a system in a particular 
school or district. School districts ought to be, and are, free to use such 
grouping whenever it does not have a racially discriminatory effect. If it 
does cause segregation, whether in classrooms or in schools, abilltv grouping 
may nevertheless be permitced in an otherwise unitary system if the' school 
district can demonstrate that its assignment method is not based on the present 
results of past segregation or will remedy such results through better 
educational opportunities." (1020) (2) Case reversed and remanded for 
^^n^f^ ^As^^""'^ opportunity co meet its evidentiary burden or submit another plan. 
KLUZL) (3) A legally adequate plan should be effective as of September, 1975. 
(1021) 



Morales v. Shannon , 516 F.2d 411 (C.A. 5, 1975) 



Action involving several forms of alleged discrimlnacion against Mexican 
Americans in Uvalde, Texas system. Rulings ; (1) The district court's finding 
of no segregative intent in the assignment of elemencary pupils is clearly 
erroneous.- The court refers co the fact that "as early as 1907, chore was a 

Mexican School' in the system," a pattern of segregatory construction, and 
adoption of a selective neighborhood school policy (the "neighborhood assignment 
system froze the Mexican-American students into the Robb and An then Schools," 
but students in rural areas were given free choice and white students made 
segregatory choices), (p. 413) (2) Under the system's ability grouping program, 
there is disproportionate placement of Mexican-American students in lower groups 
(ej_g^, in grade seven, 10 of 144 white and 86 of 235 Mexican-American students 
are In the low group). "[T]he statistical results. .. are not so abnormal. .. as to> 
justify an Inference of discrimination. The record shDws no more than the use 
of a non-dlscrimlnatory teaching practice or technique, a matter which is 
reserved to educators " (p. 414) (3) The asserted need for bilingual- 
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bicultural education "again may involve a teaching technique." Reciting the 
system's prograss in establishing prograinSj the court remands to the district 
court "for further consideration there on a fresh record,.,*" The court notes 
that "[i]t Is now m unlawful educational practice to fail to take appropriate 
action to overcoM language barriers. See S204(f) of the Equal Educational 
Opportunity Act of 1974 [20 tJ.S.C. il703(f ) ] . , , J' (pp, 414-15) 

ELB 
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i££a V. Board of Education of the City of New York . C.A. No._ 
E.D.N.Y., Complaint (Claaringhouse #15768A) 

^^Class action challenging New York's aystem of "special day schools" 
for the 'socially nsaladjusted and emotionally diacurbed." ■rhe 18 scl:cols in 
the program educate 2700 students, 92% of whom are members of minority groups 
(only 59.81 of total enrollment is minortty). Under system policy, students 
transferred to the "special. .. schools" are to have a higher intelligence than 
the maximum for students classified as mentally retarded, and histories of 
repeated and serious disruptive behavior, truancy, and failure to respond 
to intensive efforts by the home school to aid them. The complaint challenges, 
based upon the federal Constitution, many aspects of the special school 
program including the following: racial and sexual segregation; transfers with- 
out prior due process hearings and often based on consent which is "coerced" 
or resulting from misinformation; diluted educational programs' frequent 
illegal searches; and corporal punishment. 

ELB 



Note: Desegregation cases often involve the legality of ability grouping 

practices which have a segregative effect. See Hart v. Comiun itv School 
Board, 512 F.2d 37 (2 Clr., 1975); Hernandez v. Stockton Un^Sch lDis~ 
No. 101016 (Superior Ct . of San Joaquin County, 10/1/75) (Clearinghouse' 
Review #7805); Boyd v. Pointe Coupee Parish Seh. Bd .. 505 F.2d 633 
(5 Clr. 1974); Morales v. Shannon . 516 F.2d 411 (5 Cir. 1975); Boykln^ 
V. F airfield Bd. of Educ . . 457 F.2d 1091, 1097 (5 Cir. 1972) (vocational 
uourses) ; C opeland v. Sch. Bd. of Portsmouth, Va , 464 F.2d 932 (4 Cir. 
1972) (special schools for students with leamlng problems) , 

See also Berkelman . Bray , and Vorchheimer cases summarized at II. A. A. 3 
supra . 

The Supreme Court in Goss v. Lopez . 95 S.Ct. 729 (1975), held that some 
kind of procedural protection must, absent extraordinary circumstances pre- 
cede a suspension irrespective of its length. The Court's rationale was based 
m large part on the need to minimize the risk of error in decision making that 
may have serious consequences for the student. In a dissenting opinion Joined 
by Chief Justice Burger and Justices Blackmun and Rehnquist, Justice Powell 
expressed a fear that the ruling "appears to sweep within the protected Interest 
in education" numerous decisions in the educational process including "whether 
[the student] should be placed in a 'general', 'vocational', or 'college-pre- 
paratory' track." 95 S.Ct. at 747-48. 

For general discussion of tracking, see D. Klrp, "Schools as Sorters: The 
Constitutional and Policy Implications of Student Classification," 121 y Pa L 
Rev. 705 (1973); M. McClung, "School Classification: Some Legal Approaches to 
Labels," 14 I nequality in Education 17 (July 1973); M. Sorgen, "Testing and 
Tracking In Public Schools," 24 Hastings L. J , 1129 (April 1973). 

i 

See Washington v. Davis . 44 L.W. 4789 (June 8, 1976), summarized at 
III.B.2 supra , for recent Supreme Court decision on testing. 
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VI. Federal Law 



Introduction 

Many of the probleni areas addressed in these materials, such 
as exclusion, misolassifioation, inadequate programs and other 
kinds of discrimination based on race, sex and handicap, are now 
being addressed to some extent in federal statutes and regulations, 
This new part on federal law Includes sections on (A) The Rehabil- 
itation Act of 1973, (B) The Education Amendments of 1974, (C) The 
H.E.W, Memorandum on Discrimination in Special Education Programs, 

(D) The Education for All Handicapped Children Act of 1975, and 

(E) Other Federal Statutes. Federal law dealing with sex discrim- 
ination and student records are set forth above at II. A. A. and 
III.D.S & 6 respectively. 

Section 504 of the Rehabilitation Act of 1973 prohibits dis- 
crimination on the basis of handicap, using language almost iden- 
tical to section 601 of Title VI of the Civil Rights Act of 1964 
prohibiting racial discrimination and section 901 of Title IX of 
the Education Amendments of 19 72 prohibiting sex discrimination. 
Part VI .A. infra includes interpretation and application of the 
Rehabilitation Act by federal courts in two cases. H.E.w. will 
provide further clarification off the Act's non-discrimination 
clause in forthcoming regulations. 

Federal financial assistance under "The Education of the 
Handicapped Amendments af 1974," 20 U.S.C. Sec. 1413, VI. B. infra , 
is conditioned upon each State submitting a plan meeting specific 
requirements designed to assure an appropriate education for all 
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handicapped children. These requirements include a full services 
goal, due process hearings^ non^discriminatory tasting and eval^ 
uation^ and "mains treaming" provisions. Parents and other persons 
interested in enforcing this Act and their state's plan can find 
useful information in a document titled "How to Look at Your 
State's Plan for Educating Handicapped Children ^" available from 
The Children's Defense Fund, 1520 New Hampshire Avenue^ N,W. , 
Washington D,C* 200 36, 

The H.E.W* Memorandum on Discrimination in Special Education 
Programs, VI. C, infra , specifies practices which may constitute 
a violation of Title VI or Title IX (mentioned above) where there 
is an adverse impact on children of one or more racial or national 
origin groups or on children of one sex. The standards set forth 
in paragraph 2 a-e of the Memorandum are almost a word-for-word 
recitation of 20 U.S.C, 1413(a) (13)^ and as such apply to all 
handicapped school children regardless of whether they are subject 
to racial or sexual discrimination* The Memorandum notes: "Some 
of the praculces which may constitute a violation of Title VI or 
Title IX may also violate Section 504 of the Rehabilitation Act 
of 1973 [codified as 29 U.S.C. sisc. 794] , . . which prohibits 
discrimination on the basis of handicap; and other practices not 
addressed by this memorandum and not currently prohibited by Title 
VI or Title IX may be prohibited by that Section." The Office of 
Civil Rights states in conclusion that "School districts have a 
continuing responsibility to abide by this memorandum, , . »" 

The Education of All Handicapped Children Act of 1975, VI, D, 
infra ^ which passed Congress with only fourteen dissenting votes, 
could become one of the most extensive federal educational pro- 
grams since it authorizes funding to begin at $387 million in the 
1977-78 school year and to rise to 13.1 billion by 1982, TJ^e Act 
provides further legal rights for handicapped school children 
such as the right to an individualized educational plan developed 
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in consultation with the parents. It places special emphasis on 
each state finding handicapped children not now being served by 
the schools and giving them preference, along with the most severe 
ly handicapped, in the expenditure of federal funds. Preside'nt 
Ford reluctantly signed the Act on December 2, 1975, but stated 
that he will try to amend it later because the Act (1) "falsely 
raistes] the expectations of the groups affected by claiming 
authorization levels which are excessive and unrealistic," and 
(2) contains complex administrative requirements channeling tax 
dollars into administrative paperwork rather than educational 
programs . 



The federal law summarized above provides welcome assistance 
to those interested in minimizing discriminatory classification 
of school children. It also poses some new problems since federal 
statutes and regulations, like other laws, are not self-implement- 
ing. Lawyers sometimes have to sue federal agencies to secure 
regulations necessary to implement the new federal rights, as 
noted at VI. A. infra and exemplified by American Council for the 
Blind V. Mathews at III.D.6 supra. Also, even when regulations 
have been promulgated, lawyers may sometimes find federal adr.iin- 
istrative enforcement too slow to protect their clients* interests, 
and thus may prefer to seek enforcement directly through the fed- 
eral courts. See note at VI .A. infra. 
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VI .A. The Rehabilitation Act of 1 973 



Section 504 of the Rehabilitation Act of 19 7 3 (Public Law 
9 3^112) includes the following non^diacrimination clause i 

No otherwise qualified handicapped individual 
in the United States as defined in section 706(6) 
of this title^ shall, solely by reason of his 
handicap, be eKcluded from the participation 
in, be denied the benefits of, or be subjected 
to discrimination under any program or activity 
receiving Federal financial assistance, 

29 U.S.C* sec, 794 

As virtually all public school prograins in the United States re= 
ceive Federal financial assistance, they are precluded under this 
^ct from discriminating against handicapped persons. See RISAC, 
VI, A. 2 infra . Cf . Bd, off Pub, Instruction of Taylor County v* 
Finch , 414 F,2d 1068 (5 Cir. 1969). 

When the Rehabilitation Act was being considered by the 
United States House of Representatives, Representative Vanik 
(D, Ohio) made clear that the Act's non-^discrimination clause was 
intended to have the same purpose as would have been served by in- 
corporating handicapped persons in the Civil Rights Act of 1964, 
See Congressional Record , vol.119, March 8, 1973, H 1531. Unlike 
section 601 of Title VI of the Civil Rights Act of 1964 (and 
section 901 of Title ix of the Education Amendments of 1972 pro- 
hibiting sex discrimination), however, the Secretary of H*E,W. 
has noted the greater compleKity of enforcing non-discrimination 
on the basis of handicap. "Handicapped persons may require dif- 
ferent treatment in order to be afforded equal access to federally 
assisted programs and activities, and identical treatment may, in 
fact, constitute discrimination." 41 Federal Register 20296, 
May 17, 1976. 

After suit was filed in federal court against H,E,W. for 
failare to promulgate regulations for enforcement of the Re- 
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habilitation Act's non-discrimination clause (see Education Dally , 
p. 3, April 19, 1976), H.E.W. issued a "Notice of Proposed Rule - 
Making" for non-discrimination on the basis of handicap. See 41 
Federal Register 20296, May 17, 1976. Even when final regulations 
are promulgated, however, H.E.W. often moves very slowly In Inves- 
tigating complaints and making determinations to withhold federal 
funds, and lawyers may find it more advantageous to seek enforce- 
ment directly through the federal courts. 

Precedent under Title VI of the Civil Rights Act of 1964, 
42 U.S.C. 2000d, should enable handicapped individuals subjected 
to discrimination by public schools and other recipients of fed- 
eral assistance to enforce non-discrimination under the Rehabili- 
tation Act in federal courts, cf. Lau v. Nichols . 94 S.Ct. 786 
(1974); Lemon v. Bossier Parish School Board , 240 P. Supp. 709 
(D.C.La. 1965), aff 'd 370 F.2d 847 (5 Cir. 1967), cert, denied 
388 U.S. 911 (1967) . 

Handicapped persons have already taken their claims under 
the Rehabilitation Act directly to the federal courts, as illus- 
trated by the NCARC , RISAC and Hairston cases discussed below. 
Amending complaints in pending actions, as In the NCARC case at 
VI. A. 1 infra, should substantially reduce the risk of abstention 
by federal courts in such cases. 

The RISAC opinion at VI. A. 2 Infra emphasizes the broad defi- 
nition of "handicapped individual" set forth in the last sentence 
of section 706(6). The RISAC court also holds that "the statute 
should be applied to correct discriminatory practices in any 
federally assisted program regardless of whether it Is a vocation- 
al rehabilitation program or not." 
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The importance of the Rahabilltation Act for handicapped 
school children is illustrated by Judge Hall's first conclusion of 
law in Hairs ton v, Droslck i "The eKclusion of a minimally handi- 
capped child from a regular public classroom situation without a 
bona fide educational reason is in violation of Title V of Public 
Law 93--112, 'The Rehabilitation Act of 1973,' 29 U,S,C. sec. 794. 
The federal statute proscribes discrimination against handicapped 
individuals in any program receiving federal financial assistance* 
To deny to a handicapped child access to a regular public school 
classroom in receipt of federal financial assistance without com- 
pelling educational justification constitutes discrimination and 
a denial of the benefits of such program in violation of the stat- 
ute* School officials must make every effort to include such 
children within the regular public classroom situation, even at 
great expense." The Hairston case is summarized at VI. A. 3 infra. 



The Rehabilitation Act is described as* "An Act to replace 
the Vocational Rehabilitation Act, to extend and revise the autho- 
riEation of grants to States for vocational rehabilitation services, 
with special emphasis on services to those with the most severe 
handicaps, to expand special Federal responsibilities and research 
and training programs with respect to handicapped individuals, to 
establish special responsibilities in the Secretary of Health, Ed- 
ucation, and Welfare for coordination of all programs with respect 
to handicapped individuals within the Department of Health, Edu-- 
cation and Welfare, and for other purposes." For complete provi^ 
sions of this Act, see 29 U.S.C. sec. 701 et seg . For legisla- 
tive history and purpose of Act, see 1973 U.S. Code Cong, and Adm . 
News , 93rd Congress, pp. 2076*2143* 
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VI.A.1 . N.C.A.R.C. Motion to Amend Complaint 

IN THE UMITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF NORTH CAROLINA 
RALEIGH DIVISION 
CIVIL ACTION NO. 3050 



NORTH CAROLINA ASSOCIATION ) 
FOR RETARDED CHILDREN, at al, ) 

Plaintiffs ) 
) 

vs . ) 

STATE OP WORTH CAROLINA, et al , } 

Defendants ) 
) 

UNITED STATES OF AMERICA ) 

Amicus Curiae ) 



MOTION TO AI'lEND AJ4ENDED 
C0f4PLAINT 



The plaintiffs do hereby move the Court for an Order 
allowing them to amend the Amended Complaint in this action as 

follows ! 

1. By deleting paragraph 1 of the section of the 
Amended Complaint designated as Complaint Jurisdiction and in- 
serting in lieu thereof the following: 

The jurisdiction of the Court is invoked under 
Title 28 U.S.C. § 1343, 42 U.S.C. § 1903 and Title 23 U.S.C. Sg 
2201-2202 and P.L. 93-112 of the 93rd Congress H.R. 8070 effective 
September 26, 1973 cited as the "Rehabilitation Act of 1973", 
including Section 504 of said Act, this being an action for de- 
claratory judgment and permanent injunctive relief to redress the 
deprivation under color of state laws of rights, privileges and 
and immunities secured to plaintiffs by the Constitution and laws 
of the United States. 

2. By adding Count KI as follows: 

Count XI 
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63. That the defendants r re 3Ci iminating against 
retarded children in violation of t .L* 9 3^112 of the 9 3rd Concrress 
H,R, 8070 effective September 26, 1973 cited as the "Rehabilita- 
tion Act of 19 73" by excluding and denying retarded children^ in^ 
eluding the plaintiffs, because ot their handicaps, from partici- 
pation under programs of activities receiving Federal financial 
assistance . 

64, That the defendants are specifically in violation 
of Section 304 of' the aforesaid "Rehabilitation Act of 19 73" which 
prohibits discr?\mination against handicappGd persons, including 
mentally retarded in any program or activity receiving Federal 
financial assistance . 

3, By adding to naragraph 4 of the Drayer as follows: 
(h) from violation of P,L, 93^112 of the 93rd Con- 
gress H,R, 8070 cited as the "Rehabilitation Act of 1973", in- 
cluding Section 504 of said Act, 

This the 13th day of February, 1974, 

BLANCnARD, TUCKER, DENGON S CLINE 

3Y * ____________________ 

Irvin B, Tucker, Jr, 
Attornays for Plaintiffs 
P.O* Drawer 30 

Raleigh, North Carolina 27602 
Telephone t (919) 828-4357 

Notei Section 504 of P,L, 93-112 has now been codified as 
29 tJ.S.C, Sec. 794 . For summary of NChBC complaint, see page 
145 of Classification Materials, 19 7 3 revi^^ed' ed . 
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Vi.A.2. RiSAC Interpretation of Rehabilitation Act's Non- 
Disarimination Clause 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF RHODE ISLAND 



RHODE ISLAND SOCIETY FOR 
AUTISTIC CHILDREN, et al 



V. 



BOARD OF REGENTS FOR 
EDUCATION FOR THE STATE 
OF RHODE ISLAND, et al 



C.A, Ko, 50 81 



MEMORANDUM AND OPINION 



We turn now to dGfendants ' once again belated aontention^ 
in view of their stipulation of December 1974, that 29 U.S,C* 
sec, 794 has no applicability to the instant case* 



29 U.S.C. sec, 794 provides that: 

"No otherwise qualified handicapped in- 
dividual in the United States as defined 
in section 706(6) of this title, shall, 
solely by reaS' of his handicap, be ex-- 
eluded from tht. participation in, be denied 
the benefits of, or be subjected to dis- 
crimination under any program or activity 
receiving Federal financial assistance 

The defendants contend that this statute does not apply to 
the education of handicapped children but only to vocati^ il re^ 
habilitation programs which enhance the handicapped individual's 
employability , I note that it is hard to perceive a bright-line 
distinction between these two concepts. This argument is pred- 
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icated upon the fact that the statute relies on sec, 706(6) for 
its definition of a handiaapped person and that sec, 794 is codi- 
fied in Chapter 16 entitled "Vocational and Rehabilitative Ser- 
vices" of Title 29 (Labor) of the United States Code. 

Analysis of sec. 706 (6) belies defendants' position* Dm-- 
fendants rely upon that portion of sac, 706(6) which provides: 

"The term 'handicapped individual' 
meana may individual who (A) has a 
physical or mental disability which 
for such individual constitutes or 
results in a substantial handicap 
to employment and (B) can reasonably 
be expected to benefit in terms of 
employability from vocational rehabiJ-- 
itation services provided pursuant 
to subchapters I and III of this 
chapter, " 

However sec* 794 is not a part of either subchapters I or III but 
rather it is located in subchapter V to which sec. 70 6(6) provides 
a much broader definition. Thus, the appropriate definition of 
"handicapped individual" is found in the last sentence of sec, 
706(6) which states i 

"For the purposes of subchapters IV 
and V of this chapter^ such term 
means any person who (A) has a phys-- 
ical or mental impairment which sub- 
stantially limits one or more of such 
person's major life activities^ (B) 
has a record of such an impairment, 
or (C) is regarded as having such im- 
pairment." 

This definition makes no mention of employability or voca- 
tional rehabilitation. Further, the clear language of the statute 
states that discrimination against handicapped persons is pro^ 
hiblted in " any program or activity receiving Federal financial 
assistance." Therefore, this Court concludes that the broad 
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definition of handicapped individtisl and tha lack of any limiting 
language in sec* 794 indicates, cohtrary to defendants' analysis, 
that the statute should be applied to correct discriminatory 
practices in any federally assisted program regardless of whether 
it is a vocational rehabilitation program or not. This Court is 
guided in making this analysis "by the familiar canon of statutory 
construction that remedial legislation should be construed broadly 
to effectuate its purposes." Tchey^ pnin v. Knight , 389 U,S* 332, 
336 (1967). Cf. Sen. Rep. No. 93-^318, 1973 U*S. Code Congressio» 
nal and Administrative News, 9 3d Contress, 1st Session, 2076, 
2123, 2143 (1974) . 

A review of plaintiffs' pretrial memorandum reveals at the 
least the enormous complexities o£ the factual issues involved 
and their assertion that federal monetary support of Rhode Island 
educational programs is very broads These factors, when analyzed 
in conjunction with the broad language of the Supreme Court's de- 
cision in Lau V. Nichols , 414 U*S. 563 (1974), interpreting an 
analog to 29 U.S.C* sec. 794, lead the Court to conclude that 
virtually all the evidence which plaintiffs can be expected to 
present on any other issue, statutory or constitutional, is also 
evidence relating to plaintiffs' clitim that sec. 794 has been 
violated. . * ,] 

Note: See IV, C. supra for summary ot RISAC case* 
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VI.A.3. Hairston v. Dros/ck 



Hairston v. Dr£^ c.A. No. 75-0691CH, S.D.W.Va.. Maraorandun 
and Order, 1/14/76 (Clearinghouse No. 17,504) 

Challenge based upon the Rehabilitation Act of 1973, 20 U.S C 794 and 
procedural due process safeguards to exclusion of mentally competent student with 
spina bifida (inability to control bowels and minor limp) from regular class In 
system receiving federal financial asslscance. The system, unwilling to admit 
the student to regular class without her mother's Intermittent presence which 
was not possible, offered homebound instruction, or placement In a class for 
physically handicapped students (not complying with state regulations In a number 
of respects). Many other spina bifida students In the state attend regular classes 
^Ma^: (1) A major goal of the educational process la the soclallEatlon process 
that takes place In the regular classroom, with the resulting capability to Inter- 
act in a social way with one's peers. It Is therefore imperative that every child 
r^celTfe an education with his or her peers Insofar as it is at all possible." 
(Mem. Op., p. 6) (2) "The exclusion of a minimally handicapped child from a 
regular public classroom situation without a bonaflde educational reason Is in 
violation of... [29 U.S.C. 794]." There must be a "compelling educational justifi- 
cation to deny a handicapped student access to a regular class. Systems must 
make every effort" to Include these students in regular classes "even at great 
expense.... (p. 8) (3) The exclusion of the minor plaintiff from the regular 
class without notice and hearing denied procedural due process. Due process safe- 
guards may be complied with by satisfying the West Virginia regulations adopted 
pursuant to 20 U.S.C. 1413(a)<13). These regulations provide for full notice 
and an extensive hearing before an Impartial person, (pp. 8-10) (4) The defendants 
Shall readmit the student to class and any proposed exclusion shall be reviewed 
by the court before It is effective. 
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VLB. Federal Assistance to States for 



Education of Handicapped Children 

20 U.S.C. Sec. 1413 (part of Pub. L. 93-380, Education 
Amendments of 1 974) 



§ 1413. Htnte plani^SubniiAsion to Coinniisiilunei^i rcquirenieiits 

(a) Any State which deiires lo receive grants under thii subchapter 
ihall submit to the CommisslDner through Its State cduoatfonal agency 
a State plan (not part of any other plan) in iuch cletall as the Conimli^ 
sloner deems necessary. Such State plan shall — ^ 

(I) set forth such policies and procodures as will provide satis- 
factory assurance that funds paid to the State under this subchapter 
will be expended (A) either directly or throufh individual, or com-, 
binatlons of, loc^l educational agencieSp snlely to Inlti&te, expand, or 
iniprove prograuis and projeefs, Incliiuing preichool programs and 
projects* (i) which are designed to meet the special cducationa] and 
related needn of handicapped children throufhout the Itate, and (ii) 
which are of s ifficlent sUe. scope, and quality (taking into conilder- 
atfoD the special educational needs of sucli children) ay to give rea- 
sonable promise of substantial progress toward meeting those needs, 
and (B) for the proper and efficient administration of the State 
plan (including gtate leadership activities and consultative serv- 
ices), and for planning on the Stale and local level: Provided, That 
the aDiount expended for such adniinlstration and planning shall not 
exceed 0 per centum of the amount allotted to the State for any 
fiscal year or 1200,000 (135.000 In the case of Guam, American 
Saniou, the Virgin Islands, and the Trust Territory of the Pacific Is- 
lands), whichever Is greatfr; 

(Krp infthf vfitume for tert of ('^) to (9)] 
(10) provide srttlsfactory usiurance that effective procedures wlU 
be adopted for acquiring and dfiseoiinatlng to teachers of, and ad- 
ministrators of prograuis for, hundicapped children significant In- 
formation derived from educational research, demonstration, and 
siratlur projects, and for adopting, where appropriate, promising 
educational pinctlecs «!e\ eloped through such projects^ 

(II) contain a statement of policies and procedures which will 
be dcilgued to insure that all education programs for the handicap^ 
ped in the State will be properly coordinated by the persons in 
charge of spt>clal education programs for handicapped children iti 
the State edueationa! agency; 

(12) (A) ostablish a goul of providing full educational oppor* 
tiinilioH fo nil handlcnppetl elilldren. arid flJ) providu for u |irunt-diirr 
!o n.^^iuro tfjat fuJuK^ exprnded under ihi^ subuhaplor are uuotl to ac* 
rompn^h the ^onl sot forth In (A) of this parngraph and priority In 
i!iu utlHHaiion of funds under this subchapter will bo given to hundi- 
capped children who are not roreiviug an education: and 

( 13) proviile procedures for insuring that haudicappcd children 
and fheir parc^nt^ or guardians are gunranteed procedural sareguardi 
in deeiplons regarding identification, ovaluatlon and educational 

* jjlacoiAPnt Of handicappc^d cBi!dren ineiuding, but not limited to (A) 

n) ])rior notice to parcrifs'^Tir guardians of the child when the local 
or Sfatr Dflueational agency proposes to change the educational place- 
mvni of tlie child, (ii) an opportunity for the parents or guardiana 
to obtain an iiupartial due process hearing, exauiine all relevant rec- 
ords v^Jth rt^^p^^cE to the classification or educatfonal pluceineni of 
\ht clifUU and obtain an independeni educalional evaluation of the 
cliihl. (lii) yrocedui<^s to protect the rights of the child when the 
pnrent^ or puardi.-ms are not known, unavailable, or the child is a 
WArd or [he Slate including the assigninent of an individual (not 
to be an emalovee of ihe State or local educational affoijijv involved 
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In iho i»atiCiifioii or cart' of uhlliU'en) to nei as a surrogate^ for tlio 
jmrcnig or MUnraimiH, niul iiv) proviiion to liiiure tluii ihQ tieuiiioiis 
iTiidcMTd jn tJje ImpiiriUil (luo DvoctH^ iioarliig roQulrecl by ihig jjura- 
graph shall bf* binding on all partlen iubjPct only to approiirlLtt ucl- 
liilniPtmiive or jucHcia! appeal; antl (D) procedures to insure* tliuu 
fo tlio ni.nKiniU!ii Mvui approiirlatep hiinUlcapnua chlhlron, Inehitlliig 
rhilifrini In pulillc or prlViUo insUtuilgns or othor enru fneilitiuH. nrn 
CKiuciaicd Willi dilldron who nro not hnndleappt*d, ana Umf Apiahil 
cInsHPN. Hormrulo Hrhaoliiijc, or nthnr roriiio^^U of hanUlcappt*d ciHidri tj 
rronj lUv rpffulnr flUuentlon fini i onuiont occurs only when thi* nuiu*^^ 
or Huverity or Ehu handit^ap in snch thai vduciUloii In rt^jniiiir chiH.^ni 
with !hi* WHO or suipid^mentury aids and ynrvlcrN cannot achitvoU 
^atigracrorily- and (C) procudurt^a to Insure tht? ((^HtlnK and cval^n- 
Jon uinttMinlg and promUirea utilised for the purposrs of einsmfita^ 
nun and plartMnont of handlcappt'd children will he Holeciod and n-N 
minlscered no an not to bo rnciaily or cuUuralJy discriminatory, 

Amritdiiif^tif of Htaii^ iiliiiiAi cffprtlvp dntc 

n?) (1) Any Stat^ %^'hlch desires to- recoive a grant under this sub- 
chnpier for atiy liical year beginning after June 30, IdlB. shull snbnil? 
Ui the ConimlsHionor for approval noi later than one year after Aukjhi 
21. Ifi74, [hvQUKh its RMite rducational agency an amendment to thu Stau* 
plan rr-fiuirod iindcjr subsection laj of this ieclion. Hettinff forth in dctali 
thr* policie.^ and proecdure^ which the State will undenake In order to 
asiure Umt^-' 

{A} all childrPii losldinf in the State who are handicapped regatnl- 
less of iho .snverity of Uieir handicap aiid who are in need of ipeelul 
education and rglated yerviets are identified, ieeatod, and evaluated, 
including a praeilcal mcthofl of dolermlning which chtldrou are rur- 
reneiy receiving noeded *ipoclal ydn€ailon and related survlcos and 
which chihirun are not ciirrenily receiving needed ^peelnl education 
and related services; 

(13) policies and proeedurci will be citabliHhed In accofdaaee with 
detailed QrUorIa preicrlbed by the Commlifiloijer to protect the con- 
fidinnallty of such data and inCormation by the Htate; 

(C) there fi ebiabll^Uud (i) a goal of providini full educational 
opportunities to all hy.ndfeapped children, (ii) a detailed timetable 
fur aocoinpltshing sueh a Koal, and (iii) a dcicription ©r tho kind 
and number of faeiUtfts, perioniitU and services necesiary throuih^ 
out the State to moot iuch a goal; and 

(D) flio amendmeui submitted by the Biate pursuant to thii §ub- 
Bection ?hail In* availaUfe to pafents and other members of the aen= 
tral publie at least ihlrty diys prior to the date of iubmisiion of 
the amendmtnt to th^ Ooniniiiiloner, 

For the purpose of ihfg subchapter* any aniendnient to the Htate plan re- 
quired by this subidctlon and approved by tha Commlsiloner sliall be 
conildered, after Junt 30, aa a required portion of the State plan. 

(2) Thi reauirensent of paragraph (1) of this sulisectlou ihall not 
bo effective with respect to any fiscal year in which the aggregate of the 
amounts allotted t© the States for this subchapter for that fiscal year Is 
ieii than $4i, 000,000. 
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[Omitted are sections (c)sCd) and (e) providing for public 
cooment on the State plan prior to approval by the U*S. 
ComilBsloner of Education, proceduras for diaapproval of 
the plan and tarmination of funding by the Co^issionerj 
and procedurea for Judicial review of action taken by the 
Commissioner.] " ^ * 

Note I As of October 1, 1977* the provisions set forth above 
will be aTCnded by the "Education for All Handicapped 
Children Act of 1975," P.L, 94-142, sumarized at VI. D. 
infra , ^e new provisions are designed to retain, and 
in many cases strengthen, important advmces mada In the 
Education Amaninents of 1974. 
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Aasistancft to States for Education of Handicapped Children , 
40 Fed. tog, 18998 (1975) , « CF.R. 121a. 



The Coffimlssioner of Education has submitted to Congrees regulations 
and guidelines governing federal assietance to states for the education of 
handicapped children udner Part B of the Education of th^ Handicapped Act 
(Title VI of Pub.L, 91^23Qi 20 U.S,C. 1411-1414). 



Notei A pamphlet titled "How to Look at Your Seate*s Plans for 
Educating Handicapped Children," (1975 pp.22) which 
describes the Education of the Handicapped Act, state 
and local responsibilities under this law, and how pa^rents 
can get involved in protecting the rights of their chil^' 
dren under this law is available from the Children's 
■Defense Fund, Washington Research Project Inc.* 1520 New 
Hampshire Ave., N.M., Washington^ D,C. 20006. 
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VI.C. HEW Memorandum on Discrimination 
m Special Education Programs 

DEPARTMENT OF HEALTH. EDUCATION. AND WELFARE 

OFFtCe OF THE SECRETARY 
WASHINQTON, D C. 20201 



AUGUST 1975 



^t©DRAITOM SOR OmaF MAIE S^mOL OEFICT^ 
AID LOG^ SCHOOL DISTRICT SUPrammraTO 



STJ^CT: tdmtifLcatim of Dia^^mmtion m Hm Aasigmmt of Chll&m 
to Special Edncatlm ^roffcmm 



Tltla VI of the Civil Rights Act 1964 md tie Departoaital RegulEtion 
(45 CIR Part 80) prOTulgated titoeimte r^uJje ttet there t« no distti- 
ndnaticfi on tiie taais of race, cotor, or natlonri origin te the oparation 
of my pr^icBEm beneflting from Federal fliianclal assistance,* Similarly, 
Title XK of tiie Edjcatlon immdamitB of 1972 prohiiite dU^criisliiatlOT on 
the basis of sm in eAj^tiro pic^cmm or acti-ylties bamfttlng ficom 
Federal ftnanclal assistence, 

Ccnpllmce xmAmm cmducted by ttm Mf Ice for Ci%dl Ri^ts Imve revBaled 
a rUKbtt of ccciPDn practtces have tim effect of da^dng equality of 

echicatiGnal opportimlty on tiie basis of race, color, national origin, or 
SQC in the aasl^mmt of childbrm to special ed^atlOT prograp^s . 

As us^d hmeln, the term "special edtucatiOTi progp^^" refers to aiy claaa 
or Inatructlenal progiram ^^at^ by a State or IomI education agea^ to 
meet tim tymds of dfcdldrm mJii a^ n«ital, p^slcal, or fflDtlonal ^c^- 
tionallQr Inclijding, taut not llMted to, dul&m are m^tally retarded, 
SLfted and talmted, motimally dUsfaarbed or socdally mladjust^, h^d of 
hearing, deaf, spee<^-lspaired, Usually han^c^^ed, ortiiqpedically hmdi- 
«5ped, or to dil&m ^tii o^^ hMldi irnpmirwmrm or speciflc laming 
disdjilitles* 

Ihe ^ dl^roporti:5nate or imderlncluslon of dilliren of any race, color, 

natioaMl origin, or in any special pr^ram cat^pry lndU.cate 
possible noncanplteice wltii Wtle VI or Title DC, to ad^tlon, i^dmce of 
tiie uttlt^^tlon of criteria or metiiDds^of referral,, plaMssmt or trea^Kit 
of stodmts In ay gp^lri edwatlCTi/pro^ia ^Midi have tiie effect of ' 
siij acting ij^\ddjals to diseriMnatim because of race, color, natlonri 
ori^n, or may slso COTstitute i^Ms^Umce witii Title VL md Title K. 

In devel^lng Its standards for Title VI and Title K coc^limce M flie 
m^ea of special edacatlon, Urn Mf ice £ar Clml Rl^ts has carefully reviewed 
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mmy of ti^ r^uJ^fflmts for State pl^is contaimd in Sactim 613 of the 
Education itoeitonts of 1974 (P.li, 93-380) , td^A ^mdM Part B of tiia 
EducatlOTi of die HandlG^p^ Act . 

Based m tiie ^wBj mB or more of thm followtr^ practices may ca> 
stitute a vlolatiai of Title VI or Title IX ^-Aiere ^ere is an adverse 
i^act an diilten of otia or more racial or imtlonal origin ^a^s or on 
diilArai of one mm^i 

1. Failure to Mt^lish and i^lmmt i^^fom 
-nrm^i mnHmrmt-niry criteria for tte referral 
of s&rfmts for poasttle placmmt In special 



education prngr^ir^ , 



2. 




prior wlttOT, and oral 
Mtlca to parmts or 



c. procedLtt^ea to protecc rfie 
ri^ts of tiie diild vAmi 
tha pareiti or gaadimB 



guwdlans their 




%AiQ is not an ^^laym. of 
thB State or lo^. emiM- 



tional BQmcy involve In 
tiie education of diildren, 
to act BB a sm^ate for 
tim parmts or gjardisis; 



or tite child is a ward of 
titm State, including the 



assi^nmmt of at individjal. 



are not teiowni mavailable. 



an ^portimity for tim 
parmta or guardiana to 
obtain Inpartial due 



d. pro^slOTs to Irms'e that 
the declaiona rmder^ in 



process hearing, esmdne 
all relevmt recor<ia witii 
respect to tiie classlflMtiOT 
of the dilld. End obtan an 



tiie tepartiri process 
hearing ref ew^ to in 
part (b) ^ove shall be 
bindliig an all parties, 
siiject Ottily to ^propriate 
acta^d^sttative or jijdlclal 
app^l; and 
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e. ptomAirm to toawe ttmt, 
to tha maiffff^ww extant appro* 
priace, moeptlmBl ^ildtai 
are edu^t^ witfi cMl^m 
are not «eeptiLatial and 
ttiat special elaases, aeparate 
sdiooltag, or oA« rapp^val 
of ^cc^tiQnal ^Ud^m from 



mmC oc^:^ mly t>^ien the 
Mtu^a or Bmmrijty of ^ 
^cc^CtaMjLl^ la such timt 
educattoi to -r^gnl^r claBsea 
^tti As ua€ of sx^lemmtary 
s\6pb md awvlcas c^inot be 
aeWeved satisfactorily* 



FalluE^e to ad^t md mplmmt procedffea to toawe 
timt test natMlali and odier MsesOTait devlcea 
used to Idaittfy, cl^alfy and place Qcc^tlsnal 
diil&en Me select^ and. a&inlatered in a mmxnar 
^Aiidx is nm-ddscriirinatory in Ite i^act an chilcfcm 
©f my race, color, imtlenal origin or sm. 

Sudti testing mvd evaluatloi materials md pr^eAffea 
mat be eqi^ly approp riate for diil^m of all racial 
and etfmlc groT^a betag WMidered for placCTmt in 
special edjmtlm classas. to that regard procedLffes 
and teats miiat be used piilch niMaiffe and e^^uate 
^jally well all stgnifl^t factors related to the 
learning process, including but not limted to eon* 
sl&ratisn of smaortootor, plysicali soclo-cultisral 
and totellectual dewl^pmt, as vmll as ad^tlve 
bdiavior. ^teptlve bdi^dor is effactlvmeaa or 
decree with the todtvidiri neets tim stmdwds 

of peraonal Ind^mdaice and social reapOTsiblllly 
^tpected of her or his ige and culcural gcoup. Accordingly^ 
tAiere present testrfng and ewlimtlOT matttl^a md 
procedffes ham an advwae inpact on mert^ara of a 
particular race, national origto, or sex, ad^tlOTal 
or si&atl^te fflat^rt^s md procedures ^^di do not 
hmm aiidi an aA^Kae i;:pact mat be «ployed before 
plactog auch dildtm to a special eAicatlon progcm. 

Failisre to assess todiridmlly eadi stodmt's needs 
md asaigi her or him to a program desip^d to meec 
tiiose tadividimlly idmtifled needs. 

Failure to ad^t md inpl^rait is^fom procedjrea 
wlA respect to the oac^rAmsivm reevriuatioi at 
least once a year of sadaits participating to 
special education proems, 

Failxsre to take steps to assiffa that special eijcatiro 
proems mil be ©qu^ly effective for dd^ldrm of all 
culttiral md llngin.scic bad^omds. 
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School officials shoidd exantae cimrait practices an their districts to 
assess coc^liroce widi tiie nHtttts set forth in tiiis nttDrmdm. A school 
district ^(Mdi deteCTiiiM that ^iplimce problCTS curraitly erist in tlmt 
disttict should i med i at aly devise aid l^lOTSit a plan of raDedlation. 
Such a plm mmt not OTly Include tiie redesipi of a pTOgrm or pn^ani to 
confom to tiie above outlined practices, but also tiie provision of necessary 
reassesanent or pTOcetoal ^ortimties for tiiose studmts cu^eitly assimed 
to special educatiai proems in a contemy to tiie practices outlined. 
Ml sttidaits #10 have beai anappropriately placed in a special edimtlon pro- 
^ffln in violation of Title VI or Title IX r^uir^mts oust be reassigned to 
an ^proprlate pr^am and provided with whatever assiatmce nay be necessaw 
to foster ttielr perfommce an ^t pr^m. Including assistance to conpaTsate 
for the deteimental effects of Inpr^er placmait. 

Sotk of the practices vMdi may constitute a violation of Title VI or Title IX 
ray also violate SectiOT 504 of the Rehabilitation Act of 1973 ^ L 93-112) 
as mmded by flie Reh^illtatlon Act of 1973 (P.L. 93-516) ^ch prohibits ' 
disttlininatlon on tiie basis of haidic^' md other practices not addressed by 
tills manDrandjm and not cittrmtly prohibited by M.tle VI or Title IX may be 
prohibited by that Section. Ihe Office for Civil Rights is d^citly 
fornulatlng the regulatlcn to iaplaimt Section 504. 

School districts have a continuing respcnsibility to abide by tills maaarmAci 
In order to ranaln in coi^llance witii Title of tiie Civil Ri^ts Act of 1964 
md Title IX of the Eduction ^aidbents of 1972, 




Acting Director 
Office for Civil Rl^ts 
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VI. D. The Education for 
All Handicapped Children Act 
Public Law 94-142 

On November 28, the President eigned Into lasv S.G, the ^'Education For All Handicapped 
Children Act. The President's approval followed overwhelming endorBement of the 
House-Senate conferenOT agreement in the Congrese, with the House giving its approval 
to the conferenee rei^rt on November 18 by a vote of 404 to 7. On the following day the 
Senate gave Its approval by a margin of 87 to 7, What follows Is a charaeterization of 
the major features of what la now P. L, 94-142, 

FORMULA 



P* L. 94-142 establishes a formula in which the Federal government makes a commit- 
ment to pay a gradually-asealatlng percentage of the National average expenditure par 
public school child times the number of handicapped children being served in the school 
districts of each State in the Nation. That percentage will escalate on a yearly basis 
until 1982 when it will tocome a permanent 40 percent for that year and all subsequent 
years. 



Formula Scale 

Fiscal 1978 five percent 

Fiscal 1979 ten ^rcent 

Fiscal 1980 twenty percent 

Fiscal 1981 . . . . , thirty percent 

Fiscal 1982 . , , , , forty percent 

It should be careftilly noted that such a formula carries m inflation factor, i.e* the 
actual money figure fluctuates with irtflationary-deflatlonary adjustments in the National 
average per pupil expendlhire. 

FORMULA 'TCICK-IN*^ 



As obviously indicated in the preceding heading, the new formula will not go into operation 
until fiscal 1978. 

It will be recalled that previously existing law was already moving toward a permanent, 
significant increase in Urn Federal commitment, ^bllc Law 93-380, the Education Amend- 
ments of 1974 (Blgnmd August 21 of 1974). created the first entitlement for handicapped 
children, based upon factors of the num^r of all children aged three to twenty^one within 
each State times $8, 75. This foimula (called We '^thias formula" after Its originator) 
amounting to a total annual authorlEatlon of $680 million, was authorized for fiscal 1975 
only with a view toward peraiitting an emergency infasion of money into the Statas'while 
at the same time deferring to final determination of a permanent mw ftmding formula as 
now contained in Public Law 94^142. This '^Mathias formula" would be retained in both 
bills until 'Tcick-In" of the new formula. 

CEILINGS 



For the two years of fiscal 1976 and 1977 when the formula remaine under the "Mathias 
entitlement, the conferees set authorization ceilings of $100 million for fiscal 1976 and 
^200 million for fiscal 1977, On the basis of the current National average per pupil 

Note: This summary of P*L. 94-142 was prepared by, and is reproduced with the 

pennission of, the Council for Fxceptional ChlldTen CCEC) , 1920 Association 
Drive, Reston, Va, 22091, 
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expanditure, thi following authorliation ceilings are ganerated for the first years of 
the new formulai 

Flsaal 19?8 $387 million (on the flva-pereant factor) 

Fisaal 1979 , $778 million (on the tan-percent factor) 

Fleoal 1980 $1,2 billion (on the twenty-peroant factor) 

Fiscal 1981 , $2. 32 billion (on the thirty-percent factor) 

Flecal 1982 $3. 16 billion (on the forty-parcent factor) 

COUNTING LIMITATION 

P. L. 94*142 addresaae the potential threat of ''over-counting'' children as handicapped in 
order to geMrate the largest possible Federal allocation. The msasure prohibits coun- 
ting more thm 12 percent as handicapped served within the total school-age population 
of the State between As ages of five and seventeen^ 

I^ABNINO DISABILn^IES 

P, L, 94*142 retains, with mtaor alterations, the aKisting Federal definition of handicapped 
children (EHA, Section 602 (I) and (15) of extant law), and this definition Includes children 
with specific learning disabilities^ However, it would appear at this point of inte^retation 
of coztferenei action that the Commissioner may, within one year* provide detailed regula- 
tions relative to SILD, Includbig the development of a more precise definition, the prescrip- 
tion of comprehensive diagnostic criteria and procedures, and the prescription of proceAires 
for monitoring of said regulations by fte Commissioner* If the authorizing committees of 
the House and Senate disapprove the Commissioner's regulations, then a ceiling on the 
number of children with learning disabilities who may be counted by the State for purposes 
of the formula will be xncluded when the new foraiula takes effect. The ceiling would 
provide that not more than one^sixth of the 12 percent of school-age children aged five to 
seventeen who may be counted as handicapped chHdren served may be children with specific 
learning disabilities « 

PRIORITiES 

Previously existing law (P. L, 93-380), in Qonformanca with the overall goal of ending 
exclusion, orders a priority in the use of Federal funds for children "still unserved. " 
P. 94-142 mainteins ana broadens that priority In tte following maimer: 

* First priority to children "unserved" » 

* Second priority to children inadequately served when 
they an severely handicapped (within each disability). 

This priority must be adhered to by both the State education agency and its local education 
agencies. 

BENEFICIARIES 

P. L, 94-142 stipulates that all handicapped children, aged three to ^enty-ona years, 
may enjoy ttm special education and related services provided through this measure. ' 
There Is also provision for the use of Federal monies for programs of early identification 
and screening. 
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PASS-THROUGH 

As finalized, P, L. 94-X42 contains a substantial pass-through to the local school 
districts. In the first year of the new formuln, 50 percent of the monies going to 
each State would be allocated to the State oducation agenev, and 50 percent would be 
allocated to the local education agencies. In the following year, fiscal 1979 the LKA 
e^ntitlement would be enlarged to 75 percent of the total allocation to a given State with 
the SEA retaining 25 percent. This 75-25 arrangement commencing in fiscal '79 ' 
becomes the permanent distribution arrangement. The current State-control of all 
tunds IB retamed for the remainder of fiscal 1976 and fiscal 1977. 

CONSTRAINTS UPON LOCALITIES 

Though P. L. 94-142 authorizes a substantial local entitlement, there are numerous 

strings attached. " Initially, the State oducation agency will act as the clearinghouse 
of all data from the localities gathered In order to determine local entitlement, and 
tne btate will transmit that information to the Commissioner. Furthermore the State 
education agency may refuse to pass-through Federal monies generated when: 

the school district does not conform to the overall State-plan 
requirements contained In this Act and In existing law (such as 
•'full service" goal, confidentiality, etc); 

the school district fails to meet the local application requirements: 

the State deems the local district unable to make effective use of 
Its entitlement unless it consolidates its entitlement with the 
entitlement of one or more other school districts (this apparently 
allows great flexibility in funding arrangements — Intermediate 
districts, special districts, etc.): 

* when the program for handicapped children within the school 
district is of insufficient size and scope; 

* when the school district Is maintaining "full service" for all its 
handicapped children with State and local funds. (This provision 
will end when all districts within the State have reached "ftill 
service, " at which time a degree of supplanting will In effect be 
permitted.) 

Most Significantly, P. L. 94-142 sets a flat monetary minimum. If a school district 
alter counting all of Its handicapped children served, cannot generate an allocation for 
Itself of at least S7, 500. a pass-through to that school district does not occur This 
provision IS, of course, also aimed at encouraging various sorts of special education 
consortia in order to make a meaningful use of the Federal dollars. 

If an SEA withholds a local entitlement under any of the aforementioned circumstances 
It must nonethefess assure 'that fhe monies ^nerated by said entitlement' are used to " ' * 
assure the public education of the handicapped children residing In the district In question 




STATE AND LOCAL REQUIREMENTS 

fu h.^^'^^l "^^H^^ ^ number of critical stipulations which must be adhered to by both 
the fatate and its localities. These stipulations Include: — 
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assurance of extensive child identification procedures; 



* asHurance of ■'hil} service'' goal and detailed timetable' 

* a guarantee of complete due process procedures; 

* the assurance of regular parent or guardian consultation; 

* maintenance of programs and procedures for comprehensiva 
personnel development including in-service training; 

* assurMce of Sj^cial education being provided to all handieappad 
children in the "least restrictive" environment; 

* assurance of nondiscrimlnatoiy testing and evaluation; 

* a guarantee of policies and procedures to protect the 
confidentiality of data a^ information; 

* assurance of the maintenance of an individuall^,ed program for 
ail handicapj^d eluldran; 

* assurance of an effective policy guarantaelng the right of all 
handicapped children to a free, appropriate publlo education, 
at no cost to parents or guardian; 

* assurance of a surrogate to act for any child when parents or 
guardians are either unknown or unavailable, or when said child 
Is a legal ward of the state. 

It is most important to observe that an official^ written document eontainlng all of these 
assurances Is now required (in the form of an application) of every school district re- 
oelvii^ its Federal entitlement under P. L, 94-142, 

HOLD l^RMLESS 

P. L. 94-142 stipulates that every State will be "held harmless" at Its actual allocation 
for fiscal 1977 (the last year of appropriations under the "Mathias formula"), 

EXCESS COST 

P, L, 94-142 provides that Federal monies must be spent only for those "excess cost" 
factors attendMt to the higher costs of educating handicapped children, A given school 
district must determine its average aimual per pupil expendl^re for all children being 
served, and then apply the Federal dollars only to those additional cost factors for 
hMdloapped children beyond the avarage omual per ^pil ej^ndlturp. Such a retirement 
does not obtein for ttm State education agency in the utilization of its allocation under this 
Act. , However, the State education agency is required to match its allocation on a "program 
basis, " but is not required to match with new monies, 

INDIV roUA X.lZED INSTRUCTION 

' ^-^-^ - - « 

P. L* 94-142 requires the development of an individualized written education program for 
each and every hwdlcapped child served within a given state to hm desired imtially in 
consultation with parents or guardian, and to be reviewed and revised as necessary, but 
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at least annually. This provision takes effect In the first year under the mw formula, 
fiecal 1978. At least the following premises governed inclusion of this requirement: ' 

Each child requires an educational blueprint custom-tailored to 
achieve his/her maximum potential. 

All principles in the child ^s educational environment, including 
the child, should have the opportunity for input in the development 
of an individualized program of instruction. 

* Individualization means specifics and timetables for those specifics, 
and the need for ^riodic review of those s^clfics — all of which 
produces greatly enhanced fiscal and educational accountability. 

DATE CERTAIN 

It is generally agreed that the Congress ought to fLx a chronological date, however 
innately arbitrary, beyond which no State or locality may be failing without penaltj^ to 
guarantee against outrighf exclusion from the public educational syt ums. Also, it is 
felt that the States ought to be given a reasonable, but not lengthy,^ time period in which 
to reach *Tull service. 

P. L, 94-142 therefore requires that o\'ery State and its localities, if they are to continue 
to receive funds under this Act, must be affording a free public education for all handle 
capped children aged three to eighteen by the beginning of the school year (September 1) 
In 1978, and further orders the availability of such education to all children aged three 
to twenty-one by September 1, 1980. However, these mandates carry a big ^*if ^ in the 
area of preschool, apparently in the age range of three to five. Under P. L, 94-142 
luch mandate for children in that group would apply only when such a requirement is not 
"inconsistent" with State law or practice, or any court decree. 

These date»certain assurances must be met as a matter of State eligibility for ftindlnff 
under the Act, (Section 612). 

DUE PROCESS 

The vital provisions of previously existing law (P.L. yn^nSO, the Stafford ^arantees") 
toward the guarantee of due process rights with respect to the identification, evaluation, 
and educational placeinent of all handfcapped children within each State are constmctivelv 
refinod in P, L. 94-142 toward at least the fbllowing objectivus: 

to strengthen the rights of all involved; 

* to conform more precisely to court decrees: 

* to clarify certain aspects of existing law: 

to guarantee the rights of all parties relative to potential 
court review: 

* to ensure maximum flexibility in order to conform to the 
varying due process procedures among the States. 
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It should be observed that these refmements take effect in the first year under the new 
formula, i.e. fiscal 1978. In the meantime, those basic features of due process as 
aulhon7.ed in the prior Act (P. L. 93-380) must be maintained by the States. 

It should be further noted that, when the pHrenta or guardian of a child are not known 
are unavailable, or when the child is a legal ward of the State, the State education aeencv 

°^ intermediate education agency (as appropriate) must assi^ an 
individual to act as a surrogate for the child in all due process proceedings. Morelver 
such assigned individual may not be an employee of the State educational agency local ' 
educational agency, or intermediate educational unit involved in the education or care 
of the particular child. "~ — " 

FEDERAL SANCTION^ 

If the Commissioner finds substantial noncompliance with the various provisions of this 
Act with emphasis upon tl» guarantees for children and their parents, he shall terminate 
the funding to a given locality or State under this Act, as well as the funding of those 
programs specifically designed for handicapped children under the following titles: 

Part A of Title I of the Elementary and Secondary Education Act 

Title in of the Elementary and Secondary Education Act 
(innovative programs) and its successor. Part C. Educational 
Innovation and Support. Section 431 of P, L. 93-380 

■ The Vocational Education Act 

SEA AUTHORITY 

fn^'w^**""" ^^'^^ State educational agency be responsible for ensuring that 

a 1 requirements of the Act are carried out, and that all education programs withiS the 
State for all handicapped children, including all such programs administered by any 
other State^ or local agency, must meet State educational agency standards and be under 
the general supervision of persons responsible for the education of handicapped children 
This provision establishes a single line of authority within one State agency tor the 
educationof all handicapped children within each State. 

This provision is included in the Act for at least the following reasons.- 

to centralize accountability, both for the State itself and from 
the standpoint of the Federal government as a participant in 
the erh'cational mission; 

o e courage the best utilization of education resources; 

• t guarantee complete and thoughtful implementation of 
t 1 comprehensive State plan for the education of all 
ha.ndlcapped children within the State as already required 
in P. L, 93-380, the Education Amendments of 1974, •as 
we as the implementation of the further planning provisions 
of t s Act; 

to ensure day-by-day coordination of efforts among involved 
agencies; 
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to terminate the all too frequent practice of the bureaucratic 
"buinping'- of children from agency to agency with the net rusult 
of no one taking substantive chaT^e of the child's educational 
wellbeing: 

to squarely direct public responsibility where the child is 
totally excluded from an educational opportunity; 

to guarantee that the State agency which typically houses the 
greatest educational ex^rtise has the responsibility for at 
least supervising the eAicational mission of all handicapped 
children; 

to enmire a responsible public agency to which parents and 
guardians may turn when their children are not receiving the 
educational services to whit-h they are entitled. 



S1>KCIAL EVALUATIONS 

L. 94-^142 orders a statistically valid siirvey of the effectiveness of individualized 
instruction as mandated in the legislation. P. 94^142 also orders the U.S. Commis-- 
sioner to conduct an evaluation of the effectiveness of cheating handicapped children 
in the least restrictive environment and orders the Commissioner to evaluate the effec= 
tiveness of procedures to prevent erroneous classification of children. 

SUPPLANTING 

P, L. 94-142 carries a stipulation which ^rmits the U*S, Commissioner to waive the 
provision against supplanting of State and local funds with Federal dollars when a State 
presents clear and convincing evidence that all handicapped childran within said State 
do In fact have available to them a free, appropriata public education. 

EMPLOYMENT 

P. L. 94-142 stipulates that recipients of Federal assistance under this Act shall make 
positive efforts to employ and advance in employment qualified handicapped individuals. 

ARCHITECTUAL BARRIERS 

P. L. 94-142 authorises such sums as may be necessary for the U.S. Commissioner to 
award grants to pay all or part of the cost of altaring existing buildings and equipment 
to ellminu^e architectural barriers in educational facilities « Such provision is aimed 
at assuring certain handicapped children an appropriate public education in the least 
reatrictlve environment, 

PRESCHOOL INCENTI\^ 

P* L, 94" 142 carries a special Incentive grant aimed at encouraging the States to provide 
special education and related services to its presohool handicapped children. Each 
handicapped child In the Stats aged three to five who is counted as served will generate 
a special $300 entitlement* It should be itoted that this Incentive entitlement goes to the 
State education agency and must be used by the SEA to provide preschool services. 
Additionally, this entitlement Is a Mparate "line Item" appropriation, Independent of 
the larger P. L. 94*142 entitlement. 
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ADVISORY 

P, L. 94^142 orders that each State shall have an advisory panel to be appointed by 

tht;^ Governor or any other official authorised under State law to make such appointments. 

This panel must be composed of individuals involved in or concerned with the education 

of handicapped children. Including handicapped individuals, teachers, parents or guardians 

of handicapped chUdren, State and local education officials, and administrators of programs 

for handicapped children. 

The panel shall have the following duties: 

* advise the State education agency on unmet needs relativt^ to 
the education of all handicapped children vvithin the State; 

* eomment publicly on rules and regulations issued by the State 
and procedures proposed by the State for distribution of ftinds; 

* assist the State in developing and reporting such data and 
evaluations as may assist the U.S, Commissioner. 

NATIVE AMERICANS 

Not more than one percent of the funds available under L. 94-142 are targeted for 
supporting the special education of American Indian children on the reservations serviced 
by elementary and secondary schools. However, the Commissioner of Education may 
make such a payment to the Secretary of the Interior (Bureau of Indian Affairs is within 
Interior) only after receiving an application from the Secretary of the Interior which meets 
all of those requiremants contained in this summaiy under the heading STATE AND LOCAL 
REQUIREM ENTS . Thus, for instance, the Secretary of the Interior must assure all of 
those educational rights for Native American children required of the States and their 
localities, 

PRIVATE SETTINGS 



Children in private elementary and secondaty schools may receive assistance for their 
special education under this Act if: 

* such children are placed in or referred to such schools by 
the State or local education agency as a means of carrying 
out public policy ; 

* an individualized education program, as required by this Act, 
is maintained for such children in private facilities; 

* the social education is at no cost to the parents; 

* the State education a^ncy determines that participating 
schools meet the standards that apply to State and local 
education agencies; 

* the children served in such lacilitles are accorded all of 
the educational rights they would have if served directly by 
public agenciei. 
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STATE ADMINISTRATION 

Tte State education agency is permitted to rf^serve to itself from the total allotment 
to the State under this Act - In any given year - five percent or S200,000, whictever 
IB greater, to support iti administrative responsibilities. 

DATA 

The U.S. CommisiioMr of Education, through the National Center for Educational 
Statistics, is required to provide to the Conp^ss and the public at lea^t annually - 
and is retired to update animally - vital data on the educational status of the Nation's 
handicapped children, such as^ 

* children served and unserved within each disability; 

* children within the regular education environment, and 
children who are not; 

* the numter of educational personnel employed, by 
disability category; 

* number of children receivmg special education instruction 
within residential settings ^ and the number of children 
residing In Institutlone having a deinstitutionalized education 
program. 

LEGISLATIVE FORMAT 

P, L, 94-142 amends the existing Education of the Handleapped Act and rewrites Part B 
of that Act, In that eontexti it Is important to observe that all of the important advancos 
made in Part B through P.L. 93-380 (Education Amendmente of 1974) are retained in 
P, L. 94-142, and in many instances, are considerably improved upon. 

IMPACT 

P* L. 94-142 provides for an annual evaluation of the effectiveness of this legislation 
toward assiatance in the achievement of a free, appropriate public education for all of 
the Nation's handicapped children, 

LIFETIME 

P. L. 94-142 establishes a permanent authorization with no ej^lratlon date. 



Note: Many provisions of this Act are not affective until October 1, 1977, 
See Section 8 of Act for effective dates* P*L, 94-142 can be found 
at 89 Stat. 773, Congressional Record , Vol, 121* No, 170 (November 

14, 1975), and U,S.C, _* For legislative history, see 1975 

U,S* Code Cong, & Adm, News , 94th Congress, pp* 1425-1503* 
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VI. E. Other Federal Statutes 



TITLi I. iLiMENTARY AND SiCONDARY EDUCATION ACT OF 19SS (P.L. 89.10) 

In reTOflnftion of the speciil fducatlonil nieds of children of low income families and the impact that 
eonantrstions of tow income families have on the ability of local educational agencies to support 
^f^r *•* Title provides financial assistance to local educational ^ncies for the education 

of children of low income families. Tte improvement of educational proflrams in low income areas by 
wious means, inclyding presrtool programs, is declared as policy. (See 101) 

GMntt to expand and improve educational programs for children in institutions for the delinquent or 
.^^^ ™f «8«"«'« local educational apncles operating or supportmfl such 

^O^tions Eligible mstitut.ons submit proposals in cooperation with state and local agencies such as 
health, welfare, edi^tion, or corrections agencies to the state educational agencies. The allocations for this 

89^313 ami nd€d this Title to provide grants to state igtneies directly responsibie for providing free 
PuWk^ tducation for^handioappad children. Students in state operattd and supported institutions for the 
naritf lapped qualify for aid under the proviiioni set forth in this Title. 

"\n tfii ^se of 1 State agency which is directly res^nsible for providing free public education for 
handicapped children (including mentally retarded, hard of hearing, deaf, speech impaired, viiually 
tantf capped, seriously emotionally disturbed, crippled, ©r other health impaired children who by reason 

!If fe^^"'*^ education), the maximum tesic grant whieh that a^ey shall be eligible to receive 

under this part for any fiscal year shall be an amQunt equal to the Federal percentage of the average per 
^pil expenditure in that State or, if greater, in the United S?.t^ multiplied by the number of such 
i^ildren in average daily attendance, as determined by the Co. if^roner, at schools for handicapped 
^ridren operated or supported by that State agency, in the most recent fiscal year for which satisfactory 
data are available. Such State agency shall use payments under this part only for programs and proiects 
(including the acquisition of equrpment and where necessary the instruction of school facilities) which are 
designed to meet the special educational needs of such children/' {^a. 103) 

Payment to the states for handicapped children In state lupported schools and institutions shall be the 
maximum grant as determined by the formula regardless of sums appropriated, {Sea. 108) 

P.L. 93-380, the fducation Amendments off T974. further amends thif Title in the followinq way 
{Ssctfon 121): a y 

''(c) A State agency shall use the payments made under this se^ion only for programs and proie^s 
(Inclyding the acquisition of equipment and. when necefiary, the a^nstruaion of school facilities) which 
are designed to meet the special educational needs of such children, and the State agency shall provide 
assurances to the Commlsiioner that ea* such child in average daily attendance counted under subsection 
(W vviil be provided with such a program, commensurate with his SF^cial needs, during any fiscal year for 
which such payments are made. 

"(dj In the case where such a child leaves an educational program for handicapped children operated or 
supported by the statt agency In order to participate in such a program operated or supported by a local 
educationaf agency, such child shall be counted under suteection (b) if (1): he continues to receive an 
appropriately designed educational program; and (2) the State agency transfers to the local educational 
igeney in whose program such child partieipatas an amount equal to the sums received by such State 
agency under this section which are attributable to such child, to be used for the purposes set forth In 
subsection (c)/' 



Note'* For cases, coimentary, litigation papers and other materials 
on Title I, see Title I Litigation Packet ^ available from the 
Center for Law and Edueation, 
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VOCATIONAL EDUCATION AMENDMENTS OF 1968 (P.L, 90^576) 



Title l-Vocational Education: The VocatJona! Education Act proyidiS that ten percent of funds for 
vocational education must be spent for the handicapped, {Sm 122) This program is designed to provide an 
effertive vaeational education program for the handicapped and to develop new programs relating to the 
vocational education needs of the handicapped, A National Advisory Council on Vocational Education Is 
created and must have one member of the Council "experienced in the education and training of 
handicapped persons/' State advisory counciis on vQcational education are also required to have a member 
"having special knowledge, txperience, or qualifications with respect to the special educational needs of 
physically or mentally handicapped persons." Members are to be appointed by the elected state boards of 
education or by the governor. (Sec. 104) 

The vocational education program operates through an approved state plan with 50 percent matching 
state funds, (Sec, f 05) 

Vocational education is defined in the foilowing manner: 

"The term Vocational education' means vocational or technical training or retraining which is given In 
schools or classes (including field or laboratory work and remedial or related academic and technical 
instruction incident thereto) under public supervision and control or under contract with a State board or 
lo^l educational agency and Is conducted as part of a program designed to prepare individuals forgamful 
employment as semiskilled or skilled workers or technicians or subprofessionals In recognized occupations 
and in new and emerging occupations or to prepare individuals for enrollment in advanced technical 
education programs, but excluding any program to prepare Individuals for employment In jccupations 
which the Commissioner determines, and specifies by reguiatlon, to be qtmraWy considered professional or 
which requires a baccalaureate or higher degree; and such term includes vocational guidance and counseflng 
(individually or through group instruction) in connection with such training or for the purpose of 
facilitating occupational choices; instruction related to the occupation or occupations for which the 
students art in training or instrgctlen necessary for students to benefit from such training; Job placement; 
the training of persons engaged as, or preparing to become, teachers In a vocationil education progfam or 
preparing such teachers to meet special education needs of handicapped students; teachers, supervisors, or 
directors of such teachers while in such a training program; travel of students and vocational education 
personnel while engaged in a training program; and the acquisition, maintenance, and repair of instructional 
Supplies, teaching aids, and equipment, but such term does not include the construction, acquisition, or 
initial equipment of buildings or the acquisition or rental of land. (Sec^ 108] 



Tha above siiirmiaries of Title I ESEA and the Vocational Edu- 
cation Amendinenti are reproduced here with the parmisaion of the 
Council for Exceptional Children (CEC) , 1920 Association Drive, 
Restonr Va* 22091, from pagee 6-10 of section 52 of Digest of 
State and Federal Lawsi Education of Handicapped Children (3rd 
Ed,, 1974), The Digest also includes sumniaries of the following 
federal laws % 

Title VI, ELEMENTARY AND SECONDARY EDUCATION ACT AMENDMENTS OF 
1969 (P,L, 92*230) (as amendad by P,L, 93-380, the Education 
Amendments of 19 74), 
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THE REHABILITATION ACT OF 1973 (P.L. 93-112), See VI. A. supra. 

THE ECONOMIC OPPORTUNITY ACT AMENDMENTS OF 1972 (P.L. 92-424). 

TITLE III, ELEMENTARY AND SECONDARY EDUCATION ACT OF 1965 
(P.L. 89-10) (As amended by P.L. 93-380). 

GALLAUDET COLLEGE (P.L. 83-420). A private, non-profit education- 
al institution providing an undergraduate and graduate program 
for the deaf. 

MODEL SECONDARY SCHOOL FOR THE DEAF ACT (P.L. 89-694). 

NATIONAL TECHNICAL INSTITUTE FOR THE DEAF ACT (P.L. 89-36). 

HIGHER EDUCATION AMENDMENTS OF 1972 (P.L. 92-328). 

SCHOOL ASSISTANCE IN FEDERALLY AFFECTED AREAS (SAFA OR "IMPACT 
AID") P.L. 81-874 (as amended by P.L. 93-380). 

ADULT EDUCATION (P.L. 91-230, TITLE III, as amended by P.L. 93-380, 
TITLE VI, PART A, SECTION 603}. 

DEVELOPMENTAL DISABILITIES SERVICES AND FACILITIES CONSTRUCTION 
AMENDMENTS OF 1970 (P.L. 91-517). w,unsiKUL.i luw 

TITLE V, SOCIAL SECURITY ACT OF 19 35 AS AMENDED. 

AN ACT TO PROMOTE THE EDUCATION OF THE BLIND (1879). 

ELIMINATION OP ARCHITECTURAL BARRIERS TO THE PHYSICALLY HANDICAPPED 
IN CERTAIN FEDERALLY FINANCED BUILDINGS (P.L. 90-480). 

EDUCATION OF THE GIFTED AND TALENTED (P.L. 9 3-380, TITLE IV 
Section 404) . 



See III.D.S. supra for the Family Educational Rights and 
Privaey Act (the "Buclcley Amendment") setting forth standards for 
access to and dissemination of student records, and III.D.6. for 
special regulations regarding records of handicapped children. 

See II. A. A. supra for summary of Title IX of the Education 
Amendments of 1972 prohibiting discrimination in federally assist- 
ed education programs against students and employees on the basis 
of sex. 
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